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ADMISSION TO THE BAR. 


LeGAL education is in a state of unrest. On every side, in 
this country, in England and Scotland, there are signs of discon- 
tent with existing systems, however superior such systems may 
be to those which they themselves have superseded. Changes 
have followed each other in rapid succession, so that it might 
almost seem that the present generation of students exists only 
for the purpose of being subjected to experiments, on the result 
of which will depend the course to be adopted in the training 
of their more fortunate successors. In this country the great 
demand for more thorough education in the law is evidenced by 
the fact that since 1850 thirty-one new law schools have been 
established, —an average of one law school a year for the past 
thirty-one years; the whole number previously existing having 
been but nine. In England, for the past eight years the discus- 
sions both in and out of Parliament have wellnigh exhausted 
the question of legal education, so far as it relates to the English 
bar; and, did the limits of this paper permit, it would be inter- 
esting to give a detailed account of these controversies. So far 
as they have any direct bearing upon the standard for admis- 
sion to the bar in this country, they will be referred to in what 
follows. The discussion arose in England on the introduction of 
a bill into Parliament, in 1872, proposing to create a State school 
of law, which should be open, without any restriction or qualifi- 
cation, to all her Majesty’s subjects, and which should be provided 
with a staff of well-paid and efficient teachers, as well as with a 
competent and independent examining board, whose certificate 
should be essential as a qualification for practising in either 
branch of the profession. Had this bill been passed, it would 
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296 ADMISSION TO THE BAR. 
have had the effect of breaking down the sacred barrier which 
has always existed in England between barristers and solicitors, 

Possibly influenced by the attention given to the subject in 
England, the bar associations of our own country have, of late 
years, been discussing the rules regulating admission to the pro- 
fession. But while the general aspects of the subject have 
evidently been attracting the attention of leading lawyers 
throughout the country, few yet realize to how low a point the 
requisitions for becoming a lawyer in the United States have 
sunk. Very little has been written on the subject,! and the 
different State legislatures, in their attempts to arrest the decline, 
have acted, in consequence, in comparative ignorance of the re- 
quirements enforced by sister States; have overlooked many 
details, without which no system is complete; and have rejected 
rules which are fundamental to any system of legal education. 

It will be our aim, therefore, in the present article, to bring 
together the rules that now regulate admission to the bar in 
every State in the Union, to consider the arguments by which 
the various requirements may be defended or opposed, and, in 
conclusion, to construct, out of the various suggestions gathered 
as the result of our inquiries, a uniform system of admission to 
the profession, which shall have the advantages without the 
defects of the systems from which the materials are taken. 

The present standard of knowledge requisite for admission to 
the bar in the United States can only be adequately understood 
by observing the conditions which, in the past, have gone to form 
it. For nearly six centuries the legal profession in England has 
been a close corporation, from the time, indeed, when in the early 
part of the fourteenth century the lawyers succeeded by lease 
to the possession of the Knight Templars in the Temple. This 
very act of bringing the lawyers together in itself produced a 
corporation, admission to which could only be obtained, as it had 
been obtained before to the ranks of the Knight Templars or to 
any monastic institution, by the consent of the “fratres” or 
** gervientes.”’ And it may be remarked in passing that the suc- 
cession of the lawyers to the place of the Knight Templars at 
the Temple, who called themselves “ servientes,” indicates the 

1 Mention should here be made-of though it is to be regretted that they 
the valuable papers of Lewis L. Delafield, have thus far been confined to the dis- 


Esq., of New York, whose writings have cussion of the local statutes and rules of 
worked fruitful results in his own State, court. 
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probable origin of the term “sergeant at law,” the lawyers of 
chief rank being from this time on called the “ servientes.” 

We have read in an article to which we cannot now turn that 
the Inns of Court in England are the sole remaining institu- 
tions in the nature of the old trade guilds. It is no longer 
necessary, as formerly, that any Englishman wishing to adopt a 
trade should be forced to serve an apprenticeship, be approved 
by the company of his craft, and be admitted to the Livery of the 
great Whig Company before he can apply himself to his chosen 
trade ; but the lawyer’s guilds still guard the entrance to the law, 
and prescribe the rules under which it shall be practised. 

This exclusive character of the legal profession has given rise to 
much comment. Certainly there is much to be said in favor of re- 
stricting the practice of the law to men who have shown themselves 
qualified to be lawyers, and who have, therefore, been admitted 
to a degree or status which is the sign that they understand their 
profession ; there is also much to be said, on the other hand, for 
treating the trade of the law as any ordinary trade governed 
simply by the maxim caveat emptor; but there is nothing to be 
said in favor of the practice, that until lately had become almost 
universal in this country if not in England, of giving mena 
degree which marks them out as lawyers, while taking no pre- 
cautions to secure that the persons so marked out shall have a 
substantial knowledge of the law. If the status of the lawyer 
is to be attained without thorough preparation, the question 
suggests itself, whether it would not be better to abolish the 
status altogether, and let any man who pleases style himself a 
lawyer, and get such practice as his abilities or supposed abilities 
may command. This is a question which is well worth discuss- 
ing, but it would carry us far beyond the bounds of our present 
paper. We must content ourselves, therefore, with the dictum of 
the judge, ‘ An ounce of precedent is worth a pound of principle,” 
and assume that, as the law has always been an exclusive profes- 
sion, it should continue so, and ought to be held responsible, as a 
body, to the public for all errors committed through the ignorance 
of any person who has been admitted to its ranks. 

The profession has struggled to preserve its exclusive charac- 
ter in this country. At one time, in a few States, such as New 
York, six, years was the shortest period in which a student 
could become a counsellor ; and unless the student had had four 
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298 ADMISSION TO THE BAR, 
years of classical education, the term of study was ten years, 
With the constitution of 1846, however, the sovereign people of 
New York assumed a new attitude towards the legal profession. 
Judges were thereafter elected by the people, for political motives, 
no longer appointed by the State as a reward of merit; students 
were admitted to the profession after no prescribed time of study, 
and upon no proper inquiry as to character ; and the tendency of 
both bench and bar was steadily downward. The influence of 
this new legislation in New York soon spread to other parts of the 
country, and with the growth of new States and new judicial 
districts the law came to be regarded more and more in the light 
of an ordinary trade, that should be open to all who chose to 
adopt it. 

This growing feeling of hostility on the part of the public 
toward the profession as an exclusive body took on a more dis- 
tinctive form in the Western or younger States; and in North 
Carolina also, in 1868, there sprang up a class who were known 
as the “twenty-dollar lawyers,” as they had purchased their 
licenses for that sum. 

In 1870 the bar had reached its lowest ebb. A mass of per- 
sons had been admitted to the profession without any liberal 
education, with barely the rudiments of English grammar, some- 
times without being able to pronounce the language, and with 
such a smattering of law as could be gained by reading Black- 
stone a few months. The bar was often disgraced; even the 
bench sometimes became corrupted, and councils or committees 
of arbitration were resorted to in large centres of business, not 
merely for convenience, but from want of confidence in the bench. 
The time for the reaction had come. One legislature after another 
began to realize the error it had fallen into in not guarding the 
entrance to the profession, and new regulations were passed 
almost simultaneously in several of the older States, restricting 
the rules for admission to the bar. During the past few years 
many of the States have added to their requirements; but there 
appears to be the greatest diversity of opinion as to what the 
proper rules should be. Necessarily the same methods would 
not be applicable to all the States in the Union; and although 
this fact is appreciated by the writer, it must now be disregarded 
in our efforts to establish the most perfect system that would 
be practicable in any one State, parts of which could not fail 
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to be useful in every State. It is impossible for us to realize 
how varied are the requirements now in force in the different 
States until the statutes are contrasted in some such form as the 
table which follows, where the Rules for Admission to the Bar 
in the thirty-eight States of the Union are brought together and 
codified. 

An inspection of the table (pp. 300-303) will show that of the 
thirty-eight States of the Union, all agree in three requirements 
only for admission to the bar, viz.— good moral character, majority, 
and citizenship of the United States; and these are the only quali- 
fications in Indiana, where any person who is a** voter” is entitled 
to practise in all the State courts. Fifteen out of thirty-eight 
require a definite term of pupilage, but differ widely as to the 
proper length of this term. In fifteen States the diploma of 
certain law schools is recognized and accepted in lieu of the 
public bar examinations ; these privileges are, in most cases, con- 
fined to the schools situated within the State or county limits, — 
a strange inconsistency. In but six of the number is any value 
given to the degree of Bachelor of Arts. Seven of the list pre- 
scribe a definite course of study, on which the examinations are 
based ; this requirement is usually intended to take the place of 
a definite term of pupilage; not so in Pennsylvania and Oregon, 
however. New Hampshire alone esteems the examiner's labor 
worthy of compensation. Pennsylvania and Delaware are con- 
spicuous as requiring a preliminary examination in Latin and on 
all the branches of a common high-school education. New York 
and New Jersey distinguish between attorneys and counsellors 
in their requirements for admission to practise; and in ten 
States women have been admitted on equal standing with the 
men. Nearly all the States have adopted the superficial oral 
method of examination; only five of the number requiring 
written answers to stated questions, and even in these States, ex- 
cepting New Hampshire, written examinations are customary only 
in certain counties or departments. In four-fifths of the States 
the examinations are held in open court, they are mainly on 
definitions and questions of practice, and are eminently formal ; 
the ceremony of testing the candidate’s knowledge often does not 
occupy more than five minutes, forty cases being disposed of in 
an afternoon. As an English writer puts it, “ The requirements 
for admission to the American bar are few; . . . certainly there 
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is an examination, but it is an examination rather in name than in 
reality.” 

As a result of this investigation of the rules and practices regu- 
lating admission to the” bar in this country, is it not possible to 
select what is best from the statutes of each State, and there- 
with construct a set of rules which shall have the merits without 
the defects of the systems from which they are taken? With 
this end in view let us discuss separately the various rules of 
court in the order laid down in the foregoing table. 


Good Moral Character ; Majority ; Citizenship of United States. 
— All the States agree, and certainly they are rational require- 
ments, that to entitle an applicant to an examination as an 
attorney, he must prove that he is a citizen of the United States, 
twenty-one years of age, a resident of the county or district 
within which the application is made, and that he is a person of 
good moral character, as shown by the certificate of the attorney 
with whom he last studied. 


Definite Term of Pupilage.—One of the greatest safeguards 
to the profession is the requirement of a definite number of 
years’ study of the law before allowing the student to pre- 
sent himself for examination. At the very start this require- 
ment prevents all persons from choosing the law as a vocation 
who have not the necessary time to devote to proper study of 
its principles and proper preparation for its practice. The 
very length of the term of study may be made a guaranty to 
the courts that the applicant possesses at least the energy and 
perseverance from which good results may be expected. As a 
rule, when young men begin the study of the law, especially 
where they enter some good law school, or study under a 
private tutor, they are full of enthusiasm. College graduates 
who have never before shown any particular fondness for study 
take hold of the law in sober earnest, and make long and rapid 
strides in it; and since the publication of the present excellent 
law books especially written for beginners, it is surprising what 
_a large field can be covered by any student of fair ability in a 
single year’s hard study. Were there no prescribed term of 
study, many of these students would attempt and probably suc- 
ceed in passing the bar examinations. Indeed, this has been re- 
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peatedly done even in States where the examinations claim to be 
searching. Such students are not fitted to practise their pro- 
fession, however. Their rapidly acquired knowledge will not 
stay by them ; they have eaten, but not digested. They have, 
however, gained the title of lawyers, they are admitted to the 
bar, they have no longer the stimulus to study, and careful 
observation shows that their studies practically cease. 

On the other hand, had a definite term of pupilage been 
required, these same students would have lost none of their 
ambition and zeal, and by taking their studies more slowly, 
would have called other faculties than memory into more con- 
stant play. Their studies would have been spread over three 
or five years instead of one; they would have had time to re- 
view their work, to comprehend its full bearing, to discover “ the 
reason thereof,” without which “the law is unknown,” and for 
which time and spontaneous thinking are requisite. They would 
imbibe and digest principles instead of cramming facts, and could 
see these principles applied to actual cases; and thus get some 
understanding of the practical side of their profession, of the 
discipline and habits of business, while responsible to no client 
for their errors. In the end such students would be apt to be- 
come sound lawyers, instead of dwarfing their prospects at the 
very outset. 

So much credit was given in Massachusetts to a continued term 
of study, that until within the last four years, although there was 
no prescribed time of clerkship, yet where the student had 
studied three years, he was admitted to the bar without exami- 
nation. This rule was found to work badly, however. It was 
repealed; and now, although the statutes make no such require- 
ment, the examiners have thought it wise to take the responsi- 
bility upon themselves of making the length of time the student 
has studied, if less than three years, a controlling factor of his 
individual examination. 

A reasonably long period of pupilage, therefore, should be a 
sine qua non of admission to the profession. It is difficult to de- 
cide what should be the proper length of study required in all 
cases. Probably the term required forty years ago would now 
be unnecessarily long, on account of the superior facilities for 
study and condensation offered by our many excellent law schools 
and new law treatises. The Report of the Committee on Ad- 
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mission to the Bar, made to the Bar Association of New York 
City in 1876, advocates a seven years’ clerkship for all except 
college graduates, before admission to the lowest branches of 
the profession, and three years longer to reach the status of 
counsellor; and Chief Justice Noah Davis of New York has ex- 
pressed it as his opinion that “three years seems a brief period 
of study to fit youth for the most important of all the pro- 
fessions. At this day the questions of law are more numerous, 
more intricate and complicated, affect larger interests and involve 
greater results by far, than when the law required seven years’ 
study to be an attorney, and ten years’ to be a counsellor ;” 
yet the present English system, which guards most carefully 
the legal education of its bar, requires only five years’ study in 
all for solicitors, and but three years’ for barristers. 

There are serious dangers attendant upon making the required 
term of study too long, lest it act as a check to the student’s 
enthusiasm, and discourage his industry. One who feels that 
he has an unnecessarily long term of study before him lacks the 
stimulus of extra reward for extra exertion, and will be apt to 
idle away the first part of his apprenticeship. It would seem, 
however, that three years should be the minimum in every case, 
and it would be well to increase the term to five years for all but 
college graduates. 


Allowance made to Graduates of Universities. —No one who 
has had experience in the law will deny that the best edu- 
cation for the profession is accomplished in the first place by 
the instruction afforded, the discipline enforced, the knowledge 
of life and character acquired in that little world by itself, 
a university. In England, where the power to call to the 
bar is vested in the lawyers themselves, and not in the State, as 
in this country, the great value of higher education in preparing 
men for the practice of the law is admitted by making a deduc- 
tion in the solicitor’s examination of nearly half the whole term of 
study in favor of college graduates. And in either branch of the 
profession no student other than a college graduate is allowed 
to begin his term of clerkship until he has passed a strict pre- 
liminary examination in English history and general literature. 
This same requirement is in force in Pennsylvania and Delaware 
in this country, where the preliminary examinations are said to 
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be rigid, more so than the examinations on the law; in some 
instances sixty per cent of the number of candidates have been 
rejected. 

In several of our leading law schools, such as Harvard and Co- 
lumbia, a strict preliminary examination has been lately required 
of all who have not a college degree. In Germany, the law stu- 
dent who wishes to be admitted to practice must study law at a 
university, and they will not admit him at a university till he 
graduates from the gymnasium. In France, the candidate must 
have obtained the degree of Bachelor of Letters after passing an 
examination in French, Latin, and Greek composition, as well 
as in literature, history, and philosophy. Certainly the majority 
of the State legislatures in our own country, then, are not 
sufficiently alive to the great part that a lawyer’s early literary 
training plays in his after career. Preliminary examinations, 
however strict, can never take the place of a college course; 
and while it would not yet be practicable in this country to 
adopt such strict requirements as might be proper in France 
and Germany, yet the States would greatly encourage a liberal 
education, by making the years spent by the student in college 
count in his favor. During a four years’ college course the 
student has at least had a good opportunity to learn how to 
study; and although his knowledge of Greek and Latin or 
higher mathematics may not be of any practical assistance to 
him in the law, yet the exercise of his faculties in acquiring this 
or any kindred knowledge has developed and strengthened his 
mind, and given him what Spencer calls “ intellectual muscle,” so 
that when he applies himself to any new subject, such as law or 
medicine, he can master it in much shorter time than his less 
fortunate competitor who has not had the advantages of college 
training. These years of classical study and the superior advan- 
tages they give ought to be recognized and encouraged by the 
courts, and under no consideration, it seems to us, should the 
preliminary examinations in history and general literature be 
omitted, excepting in case of college graduates. _ 


Filing of Certificate at Commencement of Clerkship.—In New 
York, Pennsylvania, and New Hampshire any person proposing 
to study law, with the view of afterwards applying for admis- 
sion, is obliged to file with the clerk of the court of the county 
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or district wherein he proposes to study, a notice stating that he 
has begun the study of the law, and also a certificate of the 
attorney with whom he is studying, stating that fact, and when 
such time of study began. Some such requirement as this seems 
to be a useful precaution wherever a definite term of study is 
prescribed. The three or five years date from the filing of such 
certificate, and there can be thereafter no temptation to or possi- 
bility of misrepresentation. A rule of court simply requiring three 
years of study is capable of many interpretations, and the student 
is quick to take advantage of them. Cases have been known 
where members of the senior class at college have commenced 
the reading of Blackstone and attended lectures in Roman law 
while still pursuing their academic studies, and have counted this 
as one year in the prescribed course for the bar; and time spent 
in foreign universities has been made to do service in this coun- 
try. Such and numberless other ways of avoiding the simple 


rule are made impossible by requiring the filing of the cer- 
tificate. 


One Year in a Law Office. — One year in a lawyer’s office may 
be, and no doybt often is, a means of serious and profitable 
work; but it may be nothing of the sort. One who applies 
for examination in New York, for example, needs a certifi- 
cate that he has “ read” in a law office for the period of one 
year; but he needs nothing more. Of course, it is not likely 
that students receive certificates of having passed a year in 
an office without at least having occasionally shown their faces 
within the rooms of their preceptor; but it is not now the 
custom for lawyers to give their students more than an oppor- 
tunity of working. What they read, or whether they read at all, 
is well understood not to be the lawyer’s affair, and in the 
larger offices the student often has not the pleasure of a personal 
acquaintance with the leading member of the firm. The more 
prominent the office the more frequently is this state of things 
observed. But reading in a lawyer’s office, it may be urged, is 
invaluable, as giving a kind of instruction not to be gained from 
lectures. This we fully grant. What we maintain is, not that read- 
ing in a law office is useless, but that to pass a year in an office 
before you have mastered the first elements of legal science is 
a perverse method of study, and entails an untold amount of 
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wasted labor. The rule in New York should be modified to read 
that the year in the office should follow the two years’ course in the 
law school, not precede it; or that the third year in the prescribed 
term, where a student does not attend one of the schools at all, 
should be passed in the office of a lawyer of good standing. 
The great use of seeing actual practice is to realize what the 
rules of law really mean when applied to actual facts, and gain 
the power of readily applying them one’s self. Now, a person who 
does not know the rules of law can gain little or nothing from 
seeing them applied ; but after he has completed his preliminary 
studies, he is eager to see the business side of his profession, and 
will be able to observe with intelligence and with the interest of 
one who is about to reduce his observations to practice. This 
practical knowledge being in its nature local, ought to be ac- 
quired in the place where the student is to practise. 


A Definite Prescribed Course of Study. — In the Annual Report 
of the President of Harvard College for 1876-77, Prof. C. C. 
Langdell, Dean of the Law School, in alluding to the examina- 
tions for the bar, says : — 


“The difficulty in examining in a given subject is in proportion to the 
difficulty of teaching it; and there can be no doubt that English and 
American law is one of the most difficult subjects to teach. Law has not 
the demonstrative certainty of mathematics ; nor does one’s knowledge of it 
admit of many easy and simple tests, as in case of a dead or foreign lan- 
guage ; nor does it acknowledge truth as its ultimate test and standard, like 
natural science; nor is our law embodied in a written text, which is to be 
studied and expounded, as is the case with the Roman law, and with some 
foreign systems. Finally, our law has not any long-established and generally 
recognized traditions which will indicate to the examiner what his examina- 
tion ought to be, and to the student what it will be; and the whole field of 
law is so extensive, and so much of it is unfit for the purposes of systematic 
study and instruction, that one who attempts to cultivate the whole of it in- 
discriminately will not cultivate any of it to much purpose. Hence an exam- 
iner who examines without reference to any particular course of study or 
instruction (and such is the character of nearly all examinations for admis- 
sion to the profession) can have no other standard than the state of his 
own knowledge; and the success of the persons examined may therefore 
depend less upon what they know, than upon what the examiner knows. 
It is impossible that such examinations should be at once rigorous and just. 
They must either admit the undeserving, or reject the deserving; and iu 
the long run they will be sure to do the former.” 
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Although for the purpose of examinations by committees of 
the bar any precise marking out of the course of study would 
probably in the long run tend to the degradation of the student, 
and would be impracticable besides, something might advanta- 
geously be done in indicating the method according to which any 
course might be pursued. Here, then, is room for great improve- 
ment on the present practice. Suppose, for example, that the 
examiners should state beforehand the exact branches of the law 
on which they would require a thorough knowledge, and those in 
which they would only expect a general knowledge, — as, for 
instance, Admiralty and Insurance. Suppose them to announce 
how much importance they attach to the history of the law, to 
Roman law, to international and constitutional law, and to men- 
tion the precise sections of the statutes, the code or practice 
act required of the applicant, plainly they would render assistance 
of much value. Such announcements as these would greatly 
direct without unduly confining the student’s research. 


Examining Committees.— The examining committees are us- 
ually appointed by the court. It is considered an honorable 
office, and ordinarily the most distinguished members of the bar, 
eligible, are chosen. They regard the task as a duty they owe 
to their profession, consider it above emolument, and devote to 
it as much time as they can spare. But their very distinction 
argues that their time is not theirown. They are overrun with 
business, they have no time to refresh themselves on all the sub- 
jects in which they must examine (and no lawyer, however dis- 
tinguished, can carry the whole body of the law in his mind) ; and, 
what is of greatest importance, they have little opportunity of 
acquainting themselves with the art of conducting proper exam- 
inations, and of framing examination papers which shall fairly 
test the knowledge of all applicants alike, and which cannot be 
avoided or anticipated by the tricks of undergraduates, well 
known to the younger members of the profession. In Massa- 
chusetts, for example, in Suffolk County the examining com- 
mittee is made up of gentlemen of distinction at that bar, and 
their examinations are perhaps the most searching and thorough 
known to the writer, if we except England, and yet the 
severity of the examination papers is skilfully avoided. Were 
younger members of the profession added to the examining com- 
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mittee, men fitted for the office by their learning and ability, who 
have recently come from the atmosphere of students, and who 

have all the time necessary to devote to preparing themselves for 

their work, and were the examiners to receive adequate compen- 

sation for their labors, might there not be secured a greater de- 

gree of efficiency and a more equal standard of proficiency than 

now obtains in the public examinations? It might happen in 

some instances that the senior members of the committee would 

prefer to consider their labors as examiners in the light of a duty 

they owe to the profession, and for which they would not wish 

to receive compensation. Were a salary to be offered to these 

men, it would doubtless appear to them entirely inadequate in 
a money point of view, and the office of examiner, having lost 
its sentiment, would probably be shunned by some of the very 
men who now give it dignity. Such a spirit must be respected, 
and such men cannot be dispensed with. In these cases, there- 
fore, we suggest the feasibility of paying the junior members of 
the committee who would not be likely to consider it an indignity, 
and who might be expected to do the greater part of the work, 
but under the guidance and supervision of their seniors. This 
plan is suggested by the present custom in England, where the 
Benchers, chosen from the Inns of Court, constitute a committee 
which superintends the bar examinations gratuitously, while it 
takes no active part in them. Six examiners are selected to 
conduct the examinations, and these examiners receive yearly 
salaries. 

It may be argued, however, that common sense is, after all, at 
the bottom of success in the profession; that a lawyer is not re- 
quired to have the technical knowledge of a physician; he is not 
called upon at a moment's notice to give his opinion in a matter 
of life and death, but, on the contrary, the sensible young law- 
yer may and does defer his opinion until he has consulted the 
authorities. An examination, therefore, that will test a student's 
knowledge of the general principles of the law, and his common 
sense in applying them to stated cases, is all that is desired; and 
surely experienced and practical lawyers are the best adapted to 
conduct such an examination. This is the practical side of the 
question; but its very advocates would not themselves dare to 
practise their profession if this very technical knowledge which 
they decry, and which they have acquired by hard labor, were to 
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be taken from them. Without technicalities there can be no 
thorough knowledge of the law, and the time to acquire this 
knowledge is during the term of pupilage. If the examination 
papers disregard this side of the law, the students will disre- 
gard it in their preparation, and they will feel the loss of it and 
the mental training it presupposes throughout their professional 
lives. 

There is one more subject that should be mentioned in this 
connection, and that is the establishment of a permanent exam- 
ining board, the members of which should be appointed for 
periods of two, three, and four years, two of the committee going 
out of office at the end of each year. In this way it would be 
possible always to retain a majority of experienced persons. This 
plan was recommended to the New York bar by the report re- 
ferred to above. It has been tried and found to work well in 
Pennsylvania, and also in the first judicial department in New 
York City. Its advantages are evident. Where the committees 
are appointed for one year only, by the time they learn to be 
skilful examiners their successors are appointed. 

But the committee in New York recommend such a board of 
examiners for each judicial district. This seems to us to be one 
of the greatest defects in the examination systems throughout 
the entire country. In Massachusetts there are fourteen coun- 
ties, each having a separate board of examiners. In Suffolk the 
examinations are entirely written, and are strict; in Middlesex, 
the adjoining county, the examinations are comparatively super- 
ficial and rudimentary. In Essex the exercises are mostly, if not 
entirely, oral; the standard is not so high as in Suffolk. In the 
western counties the examination is little more thana form. Yet 
by the rules of this State admission in any one of the above 
counties admits to all. The effect of this rule is evident. The 
student who fails in Suffolk goes to Middlesex, studies for six 
months in the office of an attorney in that county (that being the 
required term after failure at an examination), passes the exami- 
nation without difficulty, and returns to Boston, and is allowed 
to practise in the very county which rejected him. The same 
thing is true of New York. The examinations in the first 
department are said to be admirable, fair alike to the public and 
to the student. They are conducted in writing and orally, and 
the examination of a class of from twelve to twenty occupies a 
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whole day; but in many of the other districts the judges give 
very lukewarm support to the rules, and openly avow their opin- 
ion that it is of little consequence what a man knows when he 
enters the profession, as he will soon find his level, if he is in- 
competent. The examiners appointed by these judges, however 
competent, must be comparatively lax. A committee of the New 
York Bar Association, in the report already referred to, say : — 


“ At present there may be sixteen public examinations held every year 
in different parts of the State, and conducted by sixteen different sets of 
examiners. Of course there can be no uniform standard of proficiency 
under such a system. The degree of knowledge required of the student 
varies, not only every few months, but at the same time, in different sec- 
tions of the State. 

“What the standard shall be is left to the character, knowledge, discre- 
tion, and opinions of the examiners. 

“Nor are these gentlemen always selected on account of any peculiar 
aptitude for the duty required of them. 

“Tt too often happens that they are chosen from the number of counsel- 
Jors whom chance or business brings before the General Term at its open- 
ing, and without much reference to their fitness. 

“Sometimes they are very strict, and afford every protection that the 
community requires against the admission of incompetent persons; at other 
times they are exceedingly lax, and the examination is a mere form.” 


Similar complaints have been received from all sections of the 
country. 

The only possible way to avoid these various standards and 
methods of examination in different parts of the same State, and 
to secure a fair and uniform standard of knowledge, is to have 
but one board of examiners in each State. This plan has already 
been adopted in New Hampshire, and examinations are now held 
twice a year at Concord for admission to practise in any part of 
the State. 

Would not this method be practicable in every State? Surely 
the bar examination is of sufficient importance to make it worth 
while for the students throughout the State to congregate at its 
capital four times a year for examination. In the larger States 
examinations could be held simultaneously in the more central 
counties or districts, but on a uniform set of examination papers, 
framed and corrected by one board of examiners. This method 
is now employed in the examination for admission to Harvard; 
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and, in future, examinations will be held simultaneously at New 
York, Philadelphia, Chicago, Cincinnati, San Francisco, and Cam- 
bridge. Every candidate examined at any place except Cam- 
bridge will be charged a fee of five dollars in advance. 

Ifa fee of ten dollars were required of every applicant for the’ 
bar examinations, the expenses of an efficient examining board 
would be defrayed, and also prizes could be offered to the candi- 
dates who pass the best examinations in Roman. Civil Law and 
General Jurisprudence. Some such plan would greatly encourage 
the careful study of these subjects not required in the regular bar 
examination. Similar prizes and studentships offered by the Inns 
of Court and various Law Societies have added greatly to the 
stimulus of the bar examinations in England, and are worthy the 


consideration of the bar associations and examining boards in 
this country. 


The Examinations. — Of all the rules regulating admission to 
the bar, the requirement of a thorough, strict, but fair examina- 
tion is the most important. At the same time, it is the require- 
ment that seems to have been the most universally neglected. 
It will be seen by reference to the table that all of the States but 
five, and these five only in certain counties, still employ the 
superficial oral method of examination. The exercises in the 
majority of the States are held in open court, either by a com- 
mittee selected from members of the bar who happen to be pres- 
ent, or by the judges themselves. A writer for The New Jersey 
Law Journal for September, 1880, says that, to his own knowl- 
edge, in that State many applicants have been admitted on 
answering a series of rudimentary questions involving definitions 
of “law,” “ municipal law,” &c., and many others who failed to 
define *“‘ admiralty” were given a chance on something easier. 
He concludes, “The aim of our examiners appears to be to find 
out if the candidate knows anything at all, rather than how 
much.” He has also known men to receive their licenses who 
could not write three consecutive lines of good English. 

In one of the Western States a student is said to have been 
admitted after two weeks’ study of the law, though we do not 
vouch for the truth of the story. These statements would sur- 
pass belief were they not fortified by similar reports received 
from almost every part of the country. The fact can only be 
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accounted for by the widespread indifference which is felt towards 
examination systems, an indifference which manifests itself where 
it might be least expected,— among the judges themselves, at 
whose door lies much of the blame, by reason of their lukewarm 
support of the rules, the proper administration of which is confided 
to their charge. 

The great importance of examinations in all systems of educa- 
tion is now, after the discussions of a quarter of a century, pretty 
generally conceded by the best authorities. The objection most 
commonly employed is, that while an examination may test mere 
memory, brightness, and quickness of parts, it cannot test moral 
character, soundness of discretion, or executive ability. This 
argument was strongly urged twenty-five years ago against the 
civil service reform in England, and later had a powerful advo- 
cate in Mr. Mark Pattison, in his paper on * The Examination 
System at Oxford,” written for the January Mind of 1876. And 
in this country, Willard Brown, in the Atlantic Monthly for May, 
1880, takes a similar view of the examination system in educa- 
tion, drawn from his experience at Harvard. On the other hand, 
Dorman B. Eaton, in his valuable work on * Civil Service in Great 
Britain,” published last year, sums up his conclusions on this sub- 
ject by saying, ** The argument from experience is now, at the 
end of nearly a quarter of a century of actual trial, so full and 
decisive, that it will hardly be useful to refer to what formerly 
existed, or to dwell upon theory or probability” (p. 201); 
and President Eliot, of Harvard College, in his Annual Report, 
published in January, 1881, says, “ As well conducted periodical 
examinations lead students to work hard during the examination 
periods, and to relax their exertions when no such crisis is immi- 
nent, the instructors, recognizing this inevitable tendency and 
feeling the importance of keeping the students up to their daily 
work, have been diligent in devising means to enforce the regular 
performance of the work which they give out from day to day.” 
A thorough system of monthly written examinations has been 
elaborated and applied throughout the university. 

The experiments in the English army and civil service, and in 
our own and foreign universities, have decided this question, and 
have shown that there is a fixed relation between what is given 
and what is asked; between what the student knows, and what 
he is expected to know at the examination. How fully this con- 
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clusion applies to the study of the law is realized only too well 
by all who have lately entered the profession. The system of 
legal study is governed, almost exclusively, by the system of 
examination that admits to the bar. If the examiners call for 
definitions, the student crams definitions; if historical ques- 
tions are asked, the applicant turns his attention to the history 
of the law; if it becomes known that any set of examiners do 
not consider a knowledge of practice essential, the student leaves 
this branch of the law until after he has been admitted, and has 
suffered, in consequence, some well-deserved rebuff in the courts, 
Such are the influences exerted over the minds of students by 
the examinations that admit to the bar. But it may be argued 
that, of themselves, examinations are a direct evil, since they 
encourage a system of cramming and bad habits of study; as 
Wolf said, “ Perverse studet qui examinibus studet.” Such argu- 
ments in some cases may have weight, but in the law they should 
be directed, not against the examinations themselves, but against 
the practice that prevails in most States of making the exami- 
nations the only test. It is to remove the temptations to cram 
that we have so strongly urged the adoption of a definite term 
of pupilage, and the other precautionary measures already dwelt 
upon. Examinations, indeed, are not aninfallible test, but when 
properly conducted, and subject to the other requirements we 
have discussed, they cannot but conduce to the best attainable 
results. It hardly seems necessary in this connection to argue 
the comparative merits of written and oral methods of exami- 
nation. As one State after another awakens to the importance 
of legal education, the existing superficial oral examinations will, 
as a matter of course, give way to written ones. Is it possible 
to conceive of a board of examiners, however well: fitted for the 
task, who can examine orally a class of forty in an afternoon, and 
be able to form a just estimate of the attainments of a single one 
of them? Yet this is done repeatedly in some States, only one 
or two of the candidates being rejected. 

The fairest and most complete examination seems to us to be a 
combination of both oral and written questions. This method 
is employed in the barrister’s examination in England, and in 
New Hampshire and parts of New York in this country, For 
some purposes there is no test equal to the requirement of 
written answers to carefully chosen questions, but for others the 
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written paper is entirely inadequate. The examiners need to 
come in personal contact with each individual student, not in a. 
yoom full of people, as is usually the case, and before a large 
class, but the students should be brought before the examiners 
privately, one by one, while the written examination is in progress 
in an adjoining chamber. Many students who are really well 
acquainted with their subject fail, from one reason or another, 
to do themselves justice in written examinations ; and, on the 
other hand, it is well known that many students, when under- 
graduates, acquire a knack of answering written questions in an 
ambiguous way which often conceals their ignorance, and suc- 
ceeds in misleading a stranger who examines their papers. Let 
these same students be brought face to face, privately, with their 
examiners, however, and it is improbable that their oral and 
written examinations together will not disclose their true stand- 
ing. It is seldom that the same student will lead his division in 
both the oral and written examination, and this is evidence that 
neither is complete without the other. 

It must be admitted that there are many characteristics that go 
to make a successful lawyer that no examination can test ; for 
example, the talents of an advocate as distinguished from the 
lawyer, his tact, his command of language, knowledge of the 
world, his readiness in very quickly applying the knowledge he 
may happen to possess, the arrangement of cases for trial, the 
power of detecting the lies of a cunning witness and the weak 
points of an ordinary jury. These talents cannot be learned from 
the books, and cannot be tested by the most efficient board of 
examiners. Objections like these are based on facts, and when 
used as arguments against a rigid system of examination will 
carry weight, since some persons gifted with all these talents 
might be excluded from practice simply because they are de- 
ficient in knowledge of the law, while much of the work of 
the bar can be done well enough for the practical purposes of 
clients by men who have no knowledge of the law whatever, 
except that kind of knowledge which an intelligent person picks 
up in the course of practice. 

Even in these cases, likely to be of rare occurrence, it seems to 
us that a strict examination could work no hardship. It would 
not entirely shut out from the profession any individual though 
his talents were strictly of a forensic character. It would simply 
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require of him a few years of hard study of the law, and thus 
serve to develop his natural abilities and make him in the end 
even the better advocate. 

When we argue in favor of strict examinations, we do not wish 
to be thought theoretical and unpractical. We do not advo- 
cate the requirement of examinations in General Jurisprudence, 
Roman Civil Law, or historical law, although papers in these 
subjects would be of great service in testing the original thinking 
of the student, in broadening his preparation, cultivating his 
mind, and discouraging cramming. The usefulness of these 
studies is a subject of great interest, but would demand, for a 
proper treatment, a separate article. It has been well treated in 
an able paper by A. V. Dicey, Esq., in The Law Magazine and 
Review for August, 1880. We do not disparage the study of 
the law as an art rather than a science. All we propose is the 
introduction into every State of a fixed standard of admission to 
its bar, which shall be determined by systematic examinations, 
conducted both orally and in writing, and made up of questions 
which are fair, yet thorough and searching. 


Law-school Privileges. — Given a good board of examiners, a 
proper selection of subjects for examination, and a high standard 
of knowledge, and it will certainly follow that the students will seek 
suitable instruction ; in other words, that they will be driven into 
the law schools. It would hardly be practicable to require a law- 
school diploma of every applicant for the public examination for 
the bar, but if the rules were so framed as to demonstrate to the 
students themselves the necessity of a thorough law-school train- 
ing, comparatively satisfactory results would be attained. 

The advantages afforded by law schools for acquiring a com- 
prehensive knowledge of the law are now very generally appre- 
ciated by the profession and the public. There is no better 
preparation for the bar, in our opinion, than that afforded by a 
two or three years’ course at a good law school, supplemented by 
a third or fourth year in an office of a practising lawyer ; and it 
is a matter of surprise that while there has been a strong move- 
ment in many of the States for raising the standard of qualification 
for admission to the profession, it has never appeared to be in any 
degree the aim of the movement either to support and strengthen 
the schools, or even to make use of them in the furtherance of the 
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objects in view. Certainly the time well spent in any respec- 
table law school, as proved by passing its examinations, should 
count towards admission to the bar in any State, like time spent 
in an office. In Massachusetts, in certain counties, the law- 
school diploma seems to give rise to a legal presumption in favor 
of the candidate ; and in some of the Western States, where, as 
yet, the public examinations are very formal and rudimentary, 
the privilege of taking the law-school degree in lieu of the exam- 
ination is serviceable alike to the schools and the State. This privi- 
lege becomes a serious obstacle, however, in any State the moment 
an attempt is made to enforce precise rules regulating admis- 
sion, or to establish systematic and thorough public examinations. 
How great an evil the law-school privileges may become can be 
seen by reference to the history of the schools of New York 
State since 1860. Mr. Delafield, in a paper read before the 
American Social Science Association, at Saratoga, in September, 
1876, clearly demonstrates the effect produced upon the New 
York bar by the abuses the law schools have made of their 
privileges. 


Mr. Delafield writes : — 


“ Between the years 1855 and 1860, Hamilton and Columbia Colleges 
and the Universities of Albany and New York established law schools. 
From that time to 1871 these schools did the State good service, reflected 
credit upon the colleges which founded them, and interposed some barrier 
to the levelling tendency of the statutes. Unhappily the law gave to the 
three principal schools the pernicious privilege of having their graduates 
admitted to the bar upon presentation of the school diploma, and without 
the public examination in open court required by the rules. The charters 
of the schools varied greatly: the graduates of the Hamilton Law School 
might be admitted whenever they could pass an examination in the school, 
without reference to the time of their studies, the Albany and University 
Schools might admit in thirty-six weeks, and the Columbia School in 
eighteen months, without any public examination. The differences and 
the privilege were alike unreasonable. This partial legislation naturally 
led to evasion. The Columbia College School construed the eighteen 
months required by the statute as meaning academic months, and thus re- 
duced the term to fifteen statute months. In the competition which en- 
sued all conditions of fitness were overlooked, no preliminary examinations 
were required, and the school catalogues announced ‘ that no examination 
and no particular course of previous study are necessary for admission,’ 
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In all the schools the professors themselves conducted the examinations 
for admission to the bar. Thus the singular spectacle was presented of 
first inviting all, however unfitted, to study law, and then admitting them 
to practise upon the report of their instructors.” 


In 1871 the legislature passed the act which led to the rules 
now in force, requiring that the clerk shall have studied three 
years in the office of a practising attorney, and then be subjected 
to a public examination. But this act did not apply to the law 
schools: their graduates continued to be admitted as before with- 
out public examination, and under the same influences and con- 
ditions. The new rule requiring three years’ study drove men 
into the schools whence they could be admitted in less than 
twelve months, and between the years 1860 and 1875 upwards 
of 2,400 persons availed themselves of this short cut to the bar. 
Within four years the judges passed a unanimous resolution re- 
questing the legislature to repeal the privileges of the schools, 
and to subject their students toa public examination after a three 
years’ course of study. This petition gave rise to some litigation, 
and started a very general discussion of the subject, which devel- 
oped the fact that the bench, the bar, the principal universities, 
and the public press agreed in condemning the privileges. 

In 1876 the New York Court of Appeals attempted to put an 
end to the abuse, but advocates of privileges for the law schools 
have succeeded ever since in procuring from every legislature 
special acts exempting the schools from the operation of the court 
rules, and admitting their graduates without public examination, 
on the production of the school diploma. Since the discussions 
on this topic, the standard at the Columbia College Law School 
has been greatly advanced, new professorships have been created, 
and an entrance examination required; but pains are still taken 
to get from the legislature privileges for her graduates. The 
New York Rules of Court, therefore, of themselves excellent, 
and capable of establishing and maintaining a high standard of 
knowledge, are rendered comparatively inoperative by the spe- 
cial legislation due to influence exerted in the interests of the 
law schools of the State. 

The importance of this part of our discussion is manifest when 
we consider that in fifteen of the States the law-school diploma 
is still received as a substitute for the public examination, and it. 
seems reasonable to suppose that the experience of New York is 
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likely to be repeated in many of these States as soon as they at- 
tempt to introduce a high standard of public examination. 

But even supposing law schools to be conducted, as many of 
them are, entirely independently of the bar examinations, sup- 
posing them to require entrance examinations and a three years’ 
course of study, and supposing them to enforce comprehensive 
and vigorous examinations for their degree, yet there are many 
reasons why this degree should not admit to the bar. 

So long as the law-school privileges continue in any State, there 
can be no uniform standard of knowledge required throughout 
that State ; and this we have seen to be the very corner-stone of a 
proper sytem of legal education. The necessary public examina- 
tions can never be identical in purpose with the law-school exam- 
inations. A law-school diploma does not signify that its possessor 
is fitted for the practice of the law. It is simply evidence of the 
fact that the student has made use of his advantages at the par- 
ticular school, and has comprehended the lectures and various 
exercises he has there attended. Any lawyer who has had means 
of observing how widely two schools in the same State differ in 
their treatment of the various topics which they teach, will feel 
the force of our statement, that in many of the studies the leading 
scholars in each school would fail even to pass the examinations 
in the other school. The leaders in both schools, in Massachu- 
setts, have at times been known to fail at the public-bar exami- 
nation, This can only be accounted for by the fact which any 
one who has either lectured or graduated at a law school must 
confess, that most law professors have their particular legal hob- 
bies, either about the law itself or the method of teaching it, 
which affect their treatment of each branch of the law upon which 
they lecture, and which are sure to appear at the final examina- 
tion for the school diploma. Under such lecturers the successful 
student, in preparing for examination, does not devote himself so 
much to the comprehensive study of the subject itself as to the 
particular view of it that will be taken by his examiner, and he 
can often anticipate a large number of the examination questions. 
He has little need of exercising or chance of displaying his rea- 
soning powers, as the questions have already been answered by 
the professor in the lecture-room, and the student has only to 
write into his examination-book an epitome of what the lecturer 
has before given. 
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In few countries has so much attention been bestowed upon 
legal education as in England, and it is instructive in this connec- 
tion to dwell upon the perfection at which the English systems 
of examination have arrived. 

In England the several societies of the four Inns of Court 
have combined together and formed consolidated regulations for 
the education and examination of students, and for “ calling to 
the bar.” The Inns of Court?! are, in many respects, like law 
colleges. Many of the students live in dormitories or * cham- 
bers,” and have access to large Jaw libraries. ‘Throughout the 
year public lectures are held on all the principal branches of the 
law. Every student, before being allowed to practise his profes- 
sion as a barrister, must receive a “call” from one of the four 
Inns of Court; viz., Lincoln’s Inn, The Middle Temple, The Inner 
Temple, and Gray’s Inn. The student wishing a call to the bar 
must apply first for admission to one of the inns, and, unless he is 
a university graduate, he must pay one pound, and pass a prelimi- 
nary examination in the English language, the Latin language, and 
English history. He is then enrolled, and must keep at least 
twelve terms. A student is enabled to “ keep terms” by dining 
in the hall of his Inn of Court any six days in each law term, 
there being four terms in a year. He pays three guineas in ad- 
vance, and is allowed to attend all the law lectures so long as he 
remains a student; but attendance at these lectures is not com- 
pulsory. At the end of four terms he is allowed to apply for his 
examination in Roman law. Most students avail themselves of 
this privilege. The Institutes of Justinian, book iii. title 13, to the 
end of the book, and book iv. titles 1 to 5, inclusive, cover the 
ground of this examination. In order to encourage the study of 
Roman law, two studentships are offered at this examination of 
one hundred guineas, and two of two hundred guineas ; the suc- 
cessful candidate must pass examinations in the Institutes of 
Gaius and Justinian, the Digest, the history of Roman law, the 
principles of jurisprudence with reference to the writings of 


1 The Advocate, by Edward W. Cox, old customs and formalities still observed, 
Esq., Barrister, published at London, and finally the “ Call Party,” after the 
1852, contains some very graphic sketches student has eaten his allotted number of 


of the “doings at the Inns of Court,” the 
student life in chambers, its social char- 
acter, pursuits, and peculiar dwellings, 
the famous Hall Dinners, the strange 
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his oath, purchased his wig, and re- 
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Bentham, Austin, and Maine, the elements of international law, 
and the principles of private international law. This examina- 
tion is in writing, and lasts for twelve hours, extending over two 
days. 

After twelve terms the student must pass an examination 
in: 1. Roman civil law (unless he has anticipated this exami- 
nation); 2. The law of real and personal property; 3. Com- 
mon law; 4. Equity. The examination on each one of these 
subjects consists of two printed papers, and lasts from ten to five 
o'clock. The whole written examination thus takes four days; 
in the meanwhile, the students are examined orally by the com- 
mittee. 

The examinations cover the whole body of the common law, 
and are very strict and thorough, much more so than any examina- 
tion in law in this country. The papers are usually published 
in The Law Magazine and Review, London. There are two de- 
grees of examination, — the “pass” and the “honor.” The latter 
is even more comprehensive and searching than that already 
described. The names of the successful candidates are published 
in all the papers, and those who have passed the honors exami- 
nations take rank in seniority over all other students, and are 
awarded special privileges. The names of the students are next 
screened in the various halls of the Inns for fourteen days, 
and they are then called to the bar. Three years is thus the 
shortest possible term of study, and it is seldom that any one is 
called in so short a time. The Council of Legal Education, con- 
sisting of five Benchers from each of the four societies, super- 
intends the education and examination of the students. They 
appoint four professors as lecturers, and six examiners at yearly 
salaries of one hundred guineas. 

The examination of solicitors in England is in some respects 
quite as strict as that of barristers. The solicitors have leagued 
themselves together for their own protection, and the Incorpo- 
rated Law Society occupies toward solicitors the position taken 
by the Inns of Court toward barristers. The student must first 
pass a Preliminary examination in English history and litera- 
ture, elementary Latin, and one modern language. This ex- 
amination lasts two days. There are papers in English grammar, 
history, geography, arithmetic, Latin, and French, and the can- 
didate must write a theme on one of five given subjects, These 
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examination papers are certainly not difficult, however. On pass- 

ing this examination, for which he pays £2, the student takes out 
articles, by which he binds himself to become a clerk to some 
solicitor for his term of service. The student’s father joins the 
son in this compact, and the solicitor on his side binds himself to 
retain the student in his office for the specified time. The term 
of service required is three years for graduates of universities and 
for persons who have been for ten years employed as clerks to 
an attorney or solicitor, four years for persons who have passed 
certain university examinations, and five years for all others. 
The articles must be enrolled at the office of the Incorporated 
Law Society, and the service will count only from the date of 
registration. There is a stamp tax of £80 on the articles, which 
must be paid in advance. 

After completing half the term of service, every articled clerk 
must pass an Intermediate examination on the first three chapters 
of Chitty’s Contracts, Williams on Real Property, Haynes’s Out- 
lines of Equity, and mercantile book-keeping. This examina- 
tion is written, and occupies about six hours. 

At the end of the term of clerkship the student presents him- 
self for a Final examination on all the principal branches of the 
law. This examination lasts two days. Five prizes for excel- 
lence in scholarship are offered by different societies. The fee 
for this examination is £3 8s. In order to be sworn in and sign 
the roll, the applicant must purchase, at a cost of £30, his blank 
form of admission, and in order to practise his profession he must 
also purchase his annual certificate at a cost of £9. A solicitor, 
therefore, cannot pass his examinations and obtain his certificate 
to practise at a cost less than £115, or $575; and Mr. Butlin, 
in his * Introduction to the Law,” published in 1877, says that in 
ordinary cases, where a premium is paid to the solicitor under 
whom the student is articled, as is usually the case, it cannot cost 
less than £500 to become a solicitor. We mention these figures 
because we anticipate opposition to the practice that we have ad- 
vocated in this country, of requiring each applicant for examina- 
tion to pay the sum of $10 to defray the expenses of a salaried 
boar of examiners. 

It is worthy of mention that in England the Inns of Court 
will not permit any person to be enrolled as a student who re- 
ceives payment as a clerk in any court or law office, and simply 
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recommend that the law lectures given at the Inns be supple- 
mented by a sojourn in the office of some practising barrister ; 
whereas the Incorporated Law Society compels the student wish- 
ing to become a solicitor to pass at least three years in an office 
as an articled clerk. A barrister can become a solicitor by serv- 
ing three years in a solicitor’s office ; but the same courtesy is not 
returned by the Inns of Court, and no solicitor can be admitted 
to the rank of barrister. We know of several instances in the 
past where solicitors have also been admitted to the bar; but the 
present rules of the Inns of Court expressly exclude solicitors. 
Probably, if the solicitor entirely renounced his connection with 
the Incorporated Law Society, and surrendered his articles, he 
might then begin anew, and become a barrister, as he would no 
longer technically be a solicitor. 

In France, in order to be admitted as an avocat, the candidate 
must have obtained the degree in law called “ licence en droit,”’ for 
which three years’ terms or attendance on the lectures of the law 
school, or Faculté de Droit, are necessary; and previously he must 
have obtained the degree of Bachelor of Letters, after passing 
an examination in French, Latin, and Greek composition, as well 
as in literature, history, and philosophy. He must also have 
passed three years in attendance on the courts, before he can be 
entered on the rolls and admitted to practice. In order to be 
received as an avoué the candidate must, inlike manner, have 
obtained the degree of Bachelor of Letters; and then have fol- 
lowed for a year the course of criminal legislation, and of civil 
and criminal procedure, and have passed an examination before 
the professors of the law school. He must, furthermore, have 
passed five years as a clerk in the office of an avoué, in order to 
be admitted as an avoué of the Cour d’Appel. The avoués are 
limited in number, and are appointed upon the presentation by 
the avoué retiring in favor of the nominee, or upon that of the 
legal representatives of a deceased avoué. High prices are paid 
for these positions. The number of attorneys and practising 
advocates is very small in proportion to the population. The 
whole number for Paris, in 1874, being 904.! 

In Germany, after passing through the gymnasium, correspond- 
ing very nearly to the academic course at our American colleges, 
the candidate must graduate at the Law Department of the 


1 See “ The Bench and Bar in France,” 11 American Law Review, 672. 
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University (course three and a half years) as Auscultator. He 
must then frequent the courts for a year at least, and upon pass- 
ing a second examination he becomes a “ Referendarius.” Ag 
Referendarius he may be called on to perform some of the less 
important duties in the administration of the court. After two 
years of such service he must pass another examination, and then 
becomes assessor, i.e. a judge; and if there is a vacancy he may 
be appointed ** Anwalt,” i.e. advocate. The number of advocates 
is limited. To become an advocate in Germany, then, one must 
go through the same training as to become a judge. Both are 
State officials, and their salaries and fees are regulated by the 
State. All the examinations are oral and written, last from three 


to four weeks, and are at present enforced with the utmost 
rigor. j 


Professor Mackay has lately contributed to The Journal of Juris- 
prudence, published at Edinburgh, Scotland, a series of able and 
interesting papers, written with a view to making the public 
aware of the intimate relations which subsist between the pro- 
fession of the law and the public service. We have assumed, how- 
ever, in the present discussion, that in this country the public join 
with the profession in desiring to establish a uniformly high stand- 
ard of legal education, and we have only endeavored, therefore, to 
point out in detail how this result can best be attained. But the 
action or want of action of the State legislatures often seems to in- 
dicate a great indifference to the subject on the part of the public. 
This apparent indifference is strikingly and persistently exhibited 
in New York, where, since 1877, legislature after legislature has 
extended the law-school privileges, and crippled the State exami- 
nations, against the resolutions of the Court of Appeals and Su- 
preme Court, against the petitions of the various bar associations 
and the remonstrances of the public press. Even in such extreme 
cases as that of New York, however, it seems to us that what ap- 
pears to be indifference is in reality ignorance on the part of the 
public as to the real requirements of a profession. A public that has 
founded, on an average, one law school a year for the past thirty- 
one years can hardly be called indifferent to the education of its 
lawyers. While our legislatures may take great interest in 
legal education in the abstract, they cannot be expected to 
have knowledge, in detail, of the requirements of the profession 
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or the effect of their legislation; and when they become fully 
convinced of this they will naturally leave the question to those 
most competent to pass upon it. 

We have addressed ourselves therefore to the profession itself, 
in whom the real power lies, although nominally it is in the 
State. The efficiency of all rules depends upon the manner of 
administering them, and the power of administering the rules is 
already pretty generally in the hands of the examining com- 
mittees appointed by the judges. The skill and attainments of 
these examining committees, and the interest taken by them in 
gradually raising the standard of legal knowledge in the exercise 
of their discretionary power, are, in our opinion, the chief step- 
ping-stones to the establishment of a uniformly high and honor- 
able system of admission to the bar. 

In conclusion, we offer with much diffidence as to details, but 
with confidence as to the main points, a set of rules to regulate 
admission to the bar, framed after a careful study of all existing 
systems in this country and in England, in the hope that mem- 
bers of the profession interested in maintaining a high standard 
of knowledge in their respective States may find them a useful 
skeleton upon which to construct practical systems of legal edu- 


cation, that shall improve the learning and character of the bar 
throughout the United States. 


' PROPOSED RULES TO REGULATE ADMISSION TO THE BAR. 


Rute 1.— Every person, not otherwise disqualified, who shall have « 
received a degree of Bachelor of Arts from any college or university within 
the United States shall be entitled to be admitted as a student at law, 
without passing a preliminary examination. 

Rute 2.— Every other person wishing to be enrolled as a student at 
law shall, before filing his certiticate required by Rule 4, have satisfactorily 
passed an examination in the following subjects, viz.: (a) English (a 
paper on English grammar; composition; critical analysis of a selected 
poem). (b) Languages, elementary Latin and one modern language. 
(c) Mathematics, arithmetic, algebra, geometry, through plane geome- 
try. (d) History, American and English contemporaneous history ; 
constitutional history. (e) Modern Geography. (f) Political Economy 
(elementary). (g) Elements of Book-keeping ;— provided that the board 
of examiners shall have power to relax or dispense with this regulation, in 
whole or in part, in any case in which they may think the special circum- 
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stances justify such a departure. The fee charged for this preliminary 
examination shall be five dollars. 

Rue 3.— Candidates are entitled to take this preliminary examination 
at any time, upon giving six weeks’ notice to the examiners. 

Rute 4.— No student shall be entitled to the final or law examination 
for admission to the bar unless he is a citizen of the United States, twenty- 
one years of age, has been a resident, for at least the preceding year, 
of the State within which the application is made, and is a person of good 
moral character, as proved by the certificate of some member of the bar 
of the said State. 

Rute 5.— Any person proposing to study law, with the view of after- 
wards applying for admission, shall file with the clerk of the court of the 
county and State wherein he proposes to study a notice stating that he 
has begun the study of the law, and has passed the preliminary ex- 
amination. He shall also file a certificate of the attorney with whom he 
is studying, stating that fact, and when such time of study began. And 
the required term of pupilage for each student shall date from the filing of 
this certificate, and his name shall be enrolled as a student at law. 

Rute 6.—There shall be a State board of six examiners, to be 
appointed by and to hold office during the pleasure of the Supreme Court 
of the State. This board of examiners shall superintend and direct the 
examination of students throughout the State, and all matters of detail in 
respect to such examinations. In every year after the second, two of the 
examiners shall retire. Each examiner shall receive a salary. Before 
the appointment of any examiner, notice shall be given by advertisement 
or otherwise, as the court shall direct, inviting candidates for the office. 
No person who is a professor, lecturer, or tutor at any law school shall be 
eligible as an examiner. 

Rute 7,— There shall be a uniform standard of examination for admis- 
sion to the bar. Four examinations shall be held each year at the capital 
of the State, ——on such days in January, April, June, and October as the 
examiners shall appoint,— and no examinations shall be held at any other 
time or place in the State. (This rule might be modified to read that the 
examinations should be held in the most central place. In the larger 
States the examinations might be held in four different places at the same 
time and with the same examination papers, one member of the examining 
board being present at each place of examination.) 

Rue 8.— No student shall receive from the board of examiners a cer- 
tificate of fitness for admission to the bar required by Rule 15, unless he 
shall have passed a satisfactory examination, both written and oral, on all 
the principal branches of the law. 

Rute 9, — No student shall be entitled to attend the examination until 
he shall have studied law for three full years after the filing of the certifi- 


ADMISSION TO THE BAR. 829 


cate required by Rule 5. But time spent in a law school in any State, 
as proved by passing its examinations, shall count toward admission to 
the bar like time spent in an office. 

Rute 10.—The examining board may accept a degree in law granted 

by any law school within the United States, as an equivalent for the writ- 
ten examination in any two of the subjects which the committee shall desig- 
nate for examination ; provided the examiners are satisfied that the student, 
before he obtained his degree, passed a sufficient, examination in such sub- 
jects. 
; Rute 11.— As an encouragement to students to study jurisprudence 
and Roman civil law, the sum of one hundred dollars shall be awarded to 
each of the two students of every set of competitors who shall have passed 
the best examination in both jurisprudence and Roman civil law; pro- 
vided, however, that such students also succeed in passing satisfactorily 
the regular bar examinations. But the examiners shall not be obliged to 
make these awards if the result of the examination be such as not to justify 
it, in their opinion. 

Rue 12.— No student shall be admitted to an examination until he 
shall have paid a fee of ten dollars, to be appropriated, together with the 
fees taken at the preliminary examination, under the direction of the 
Supreme Court, towards defraying the expense of the examining board and 
the money prizes. 

Rute 13.— Before each examination the examiners shall give such 
notice as they think fit of the books and branches of subjects in which 
students will be required to pass at such examination in order to be entitled 
to a certificate of fitness, required by Rule 15. 

Rue 14.— All applicants shall present their proofs and certificates of 
having complied with the requirements of these rules to the chairman of 
the board of examiners, not less than one week before the first day of the 
examination, and the examiners shall pass upon the sufficiency of such 
papers before the examination. The student shall also produce the cer- 
tificate of his last instructor or of some member of the profession that, in 
his opinion, the student is qualified for admission to the profession. 

Rute 15.— The board of examiners shall, after each examination, re- 
port the result thereof to the Supreme Court, and shall submit to that 
court the names of those students who are in their opinion entitled to be 
admitted to practice, and to whom they have awarded certificates of fitness; 
the names of such successful candidates shall be published in at least 
three of the principal newspapers of the State. Without this certificate of 
fitness no student shall be entitled to take the oath of office and be enrolled 
as a member of the bar of this State. 

Rute 16.— No person shall be admitted to the bar upon motion, on 
the ground that he is a member of the bar of another State, unless the 
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court shall be satisfied that he has been actually engaged in the practice 
of the profession in the highest courts of such other State for at least two 
years previous to his application for admission to this bar, or unless he 
shall have passed the regular final examination before the State board of 
examiners. 

Rue 17.— The clerk of the Supreme Court of the State shall keep a 
roll of attorneys and counsellors, which shall be a record of the court. 

Rute 18.—If any person shall practise law in any court of record 
without taking the oath and signing the roll, he shall be deemed guilty of 
a criminal contempt of court, and punished as in other cases of criminal 
contempt, 


Francis L. WELLMAN. 
Boston, Mass. 
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HOLMES’S COMMON LAW.' 


THE habitual readers of The American Law Review can need no 
‘introduction to Mr. Holmes. It was through its pages that he 
first gave to the public those essays on the historical develop- 
ment of the law which were parts of a scheme now accomplished 
in this book. We have here the entire work, the material al- 
ready published being used, though worked over, and a still 
greater amount of new material being added. It is not there- 
fore without some foretaste of its quality that the profession to 
which such work chiefly appeals receives Mr. Holmes’s first com- 
pleted volume, but any expectations which the published articles 
might warrant are far more than fulfilled in the book. 

It is a book of large proportions, from whichever side approached. 

The thing which first strikes the reader, and impresses him to 
the last, is the author’s extraordinary research. Merely to glance 
at the references in the foot-notes is to look over a track which 
starts in the dimness of archaic customs, and has traversed some 
portion, greater or smaller, of Jewish, Greek, Roman, Salic, 
Anglo-German, Anglo-Norman, medieval and modern English 
law, with by-paths into Greek and Roman classics, Icelandic 
sagas, German philosophy, and modern legal and historical litera- 
ture. To appreciate the comprehension of the work one must 
consider also how small is the material appearing in direct quo- 
tation or reference compared with the mass which must be ex- 
amined and used, positively or negatively, before any conclusion 
can be ventured. 

The book treats, as the previous articles indicate, of the his- 
torical development of several of the cardinal principles of the 
common law, and defines and analyzes some of its leading doc- 
trines. It would be hard to give a layman an adequate notion 
of the difficulties in the way of tracing the development of a 
legal doctrine, and probably harder still, if he did realize them, 
to persuade him of its possibility. Lawyers have become familiar 
with the business of catching and pinning such a doctrine as it 
exists to-day ; of picking the elements from a mass of specialized 


1 The Common Law, by O. W. Holmes, Jr. Boston: Little, Brown, & Co., 1881. 
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decisions, and working disconnected, discordant, and apparently 
conflicting rules into a reasonable principle. That it is possible 
to do it atall in a system of law which lies at the seeming mercy 
of every judge, is a wonder which familiarity never entirely re- 
moves. But how is the complication complicated when the prob- 
lem is to trace a doctrine back and find the reason which no one 
has ever given, to detect in the decisions of courts the sub-con- 
scious influences which turned them this way or that, to show 
the effect of ancient habits upon judges who never heard of them, 
to discover the lurking analogies which bridge whole centuries 
and prolong the life of some unsuspected idea, and thus work 
back into a dead system of law in the midst of a civilization 
little more than conjectural ! 

Mr. Holmes has the genius fit for this legal embryology. He 
has the historical imagination, which, the power of getting and 
holding the material being assumed, is the great requisite. 
With Mr. Holmes, however, it is not a graphic or pictorial imag- 
ination. He has allowed himself too little of this. It would be 
a relief were there more. But he has the eye for the growth 
of an idea which belongs to an historian of institutions. He 
undoes the present, turns familiar thoughts wrong side out, puts 
himself in the midst of the old order of things, and then makes 
those unexpected and apparently haphazard connections which 
establish the continuity, and prove, as it were, the intangible 
apostolic succession. Widely scattered considerations are made 
to converge, and chance corroboration seems to spring up on 
every hand. 

Now the great danger in such business, and one proportioned 
to the skill of the writer, is that the theorizer shall become en- 
amored of his theories and account for too much. It is a fas- 
cinating employment for ingenuity to be over-ingenious. The 
historian who hits upon a happy explanation is not always in- 
clined to recognize the multitude of other elements which may 
have entered into the results he is handling. We confess that 
in reading Mr. Holmes’s articles, as they have appeared in The 
American Law Review, we have sometimes suspected such over- 
refinement. Elaborate historical explanations of ideas which 
have their sufficient source in the constant traits of human 
nature are not only superfluous but irritating. It is possible for 
a keen man to look too deep. When a legal doctrine finds an 
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obvious and sufficient explanation in the straightforward reasons 
which are given for it, may we not rest content? But, though 
beginning Mr. Holmes’s book with some expectation of finding 
traces of an over-fine theorizing, we have read it with a growing 
admiration of his moderation and good sense, and increasing con- 
fidence in his judgment. He has suggested more than one theory 
about which we may feel doubts, and may even end sceptics; but 
we shall find that Mr. Holmes has himself suggested the most 
formidable difficulties and has softened nothing. However dex- 
terous the argument and ingenious the interpretation of authori- 
ties, we never feel that we are lifted off the ground of common 
sense. On the contrary, we find ourselves in the hands of one 
whose sensitiveness to difficulties and objections is of the keen- 
est, and who concludes only with caution. 

Mr. Holmes recognizes fully that the course of the common 
law has been determined by the complications of life, and has 
always refused to grow in the shapes cut by logic. He has, 
above all, made ample allowance at every step for the spontane- 
ity of mankind, and admits that common sense and the exigen- 
cies of life are the great controlling agencies, however tenaciously 
old ideas may cling to the rules cf law. One of the most in- 
structive things in the book is the clear way in which it sets out 
the complicated influences which work the law into shape, and 
its practical common-sense recognition of the fact that, however 
conservative and continuous our system has been, it has yet felt 
at every stage the living power of man interfering to make things 
as he wants them. 

We are not sure, indeed, that Mr. Holmes does not go even 
further than most lawyers would follow him in his belief in the 
constant adaptation of law to the needs of the community. 
“The substance of the law at any given time,” he says, “ pretty 
nearly corresponds, so far as it goes, with what is then under- 
stood to be convenient.” It is true that most of the popular 
dissatisfaction with the law (which has alway been pretty em- 
phatic) is rather with its administration than its substance. The 
law’s delay, its excessive cost, the frequent miscarriages of 
justice, the uncertain and arbitrary awards of juries, — these 
are the burden of endless complaints and the familiar target of 
sarcasm. The substance of the law is safer from rough criti- 
cism because it is very little understood, but it is always treated 


, 


834 HOLMES’S COMMON LAW. 


as mysterious and unintelligible to a degree which indicates a 
pretty wide separation between it and the common affairs of 
life. We think that most lawyers would hardly say that the law 
can be trusted to meet the changing needs of society with great 
promptness. Considerations of convenience and policy must in 
the end prevail, and in new questions get at once a tolerably fair 
hearing, but it cannot be denied that the dead hand of the old 
law lies with no light pressure upon the courts. 
“ Once git a smell o’ musk into a draw, 
An’ it clings hold like precerdents in law,” 

says Hosea Biglow. While there remains this proverbial re- 
luctance to overrule old decisions, and almost the only escape is 
through the ingenious shifts which patch the new, in gradually 
increasing pieces, on to the old, we must admit that the law is 
someway behind the demands of society. Whether this conser- 
vatism is not of more value than a greater ease of change could 
be, is a different question. We are now only considering the 
statement that the law keeps up, not denying that it may be 
safer for it to lag. 

One thing is probable, which is that the adaptability of the 
law is decidedly increasing. The legislative function of courts 
has hitherto been much disguised. Judges trained in the pe- 
culiar conservatism of our system, venerating the old law and 
professing only to discover and apply it, have gone out of their 
way to conceal even from themselves their work in making new 
law. Courts have seldom made avowed use of their legislative 
power, and have kept up a fictitious and unsubstantial deference 
to precedents when they did use it; advocates have hesitated 
openly to appeal to it. Such unconsciousness and such pretence 
are sure to weaken under the matter-of-fact scrutiny of modern 
thought. The very book we are discussing brings into unaccus- 
tomed clearness the legislative office of the courts. Let this 
become very prominent, and let the traditional conservative tem- 
per of the judges be affected by some of the newer fashions of 
thought, and our system of judge-made law may be severely 
strained. 

Of the particular results of Mr. Holmes’s studies in the evolu- 
tion of the law little can be said here. Each is a tour de force, 
bold, brilliant, impossible until done. Perhaps the most dra- 
matic (though not the most subtle) is that of the first chapter, 
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which is on “ Early Forms of Liability.” Starting with ven- 
geance as the admitted basis of primitive legal procedure, the au- 
thor shows that it ran against all offending things, — men, slaves, 
animals, and even lifeless objects. Objects both animate and in- 
animate which had been the agents or instruments of violence 
were surrendered to the injured man or his representatives, to 
work their will upon, or condemned to solemn public destruction. 

That the owner of an offending slave or animal might keep 
his property by paying money in place of it to the sufferer was a 
subsequent innovation, and from this descend the modern rules 
of liability of masters for the acts of their servants, and owners 
for their animals. This is a bald statement of a course of argu- 
ment which is enriched with a learned exposition of the authori- 
ties in various systems of law, abounds in happy illustration and 
keen observation. The treatment of the old tendency to per- 
sonify inanimate things, with its corroboration in familiar traits 
of human nature, and its survival in the modern admiralty law, 
which treats the ship as a responsible person, is especially skilful. 

One is inclined, however, to ask whether the practice of surren- 
dering and destroying animals, trees, or weapons which had caused 
death had not primarily a religious significance rather than any 
relation to purposes of vengeance. This seems the most obvious 
meaning of many of the instances named, and quite clearly that 
of the verse in Exodus (xxi. 28), on which considerable stress is 
laid, — “ If an ox gore a man or a woman, that they die: then the 
ox shall be surely stoned, and his flesh shall not be eaten; but 
the owner of the ox shall be quit.” With this verse should be 
read that which immediately follows it in the original, that it may 
be seen how far beyond any primitive notion of vengeance the 
law had grown, and how nearly a clear conception of the modern 
ground of liability had been gained, —* But if the ox were wont 
to push with his horn in time past, and it hath been testified to his 
owner, and he hath not kept him in, but that he hath killed a man 
or a woman ; the ox shall be stoned, and his owner also shall be 
put to death.” 

Contrasted with the early legal procedure which was directed 
toward the flagrant crimes of violence is the modern refined 
notion of legal liability, which Mr. Holmes discusses, with much 
incidental matter, in the three succeeding chapters. His main con- 
clusion — and one emphasized at every convenient point through- 


f 
y 


836 HOLMES'S COMMON LAW. 


out the book— is that the law has now, for almost all purposes, 
finally fixed upon external standards of conduct as the measure 
of liability, discarding all, excepting perhaps a conventional, 
reference to actual intent or the state of the defendant’s mind. 
We think this a just conclusion, and one of far more significance 
than may appear when it is stated as a naked generalization. 
It is necessary to follow Mr. Holmes’s discussion to understand 
the importance of reaching a clear notion upon this fundamental 
matter. It goes deeper into the substance of the law, and has 
more effect upon its practical treatment of actual cases, than can 
be made apparent in any short compass. If consistently adopted 
it cuts out some of its most embarrassing and unmanageable 
features. It brings a unity into that quasi-philosophical region 
of the law where it is much needed: The principle itself may be 
considered as but a manifestation of the tendency in modern 
ethics toward objective grounds, and away from intuitive and 
metaphysical theories of morals. 

The general rule of liability for negligence being made definite, 
— that conduct must be up to the prudence and caution of an 
average man, — Mr. Holmes claims that the province of the jury can 
be more and more curtailed. The findings of juries upon specific 
cases of facts settle the question for such facts. They are or are 
not within the rule prescribed by law; they are or are not up to 
standard. As to these facts, therefore, the answer is final, and 
may be solidified into a rule of law which can be applied by the 
courts, there being nothing for the jury to settle but the question 
whether or not the actual facts exist in the case at bar. Thus, 
as experience increases, the need of a jury for anything but settling 
upon the special facts gradually shrinks. 

If we get the whole force of this argument, we do not think 
it can carry the law far towards independence of juries. It might 
accomplish the result for cases where there was an exact repe- 
tition of facts, provided there were any provision for noting and 
fixing the findings of juries, and the habit of doing so. But 
exact repetitions are too rare to be of any account, and the 
variation of a single fact opens the whole, and entitles the de- 
fendant to have his case judged as new. The application: of 
the standard is not the application of an abstract rule of law. It 
is the answering of a hypothetical question of fact, —‘* Would a 
man of average prudence have done so?” In every case, there- 
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fore, there is the actual question, “What was done?” and the 
hypothetical question as just put. Of course, as experience goes 
forward, some of the grosser forms of negligence or the clearer 
cases of absence of negligence may get such plain recognition that 
courts will venture to pass upon them. But upon the whole we 
do not see why much should be expected in this direction. 

But, whatever one may think upon this incidental point, the 
value of the discussion of the rival theories of liability as given 
in Mr. Holmes’s book remains; and his treatment of it cannot 
soon be equalled in thoroughness, learning, and acumen. 

What has been said should serve to show that this book is by 
no means solely historical in purpose. A good part of it is de- 
voted entirely to an analysis of the existing principles of the law. 
The treatment of the doctrines of possession, of the elements of 
contracts, of void and voidable contracts, and of ownership and 
covenants in real estate, is extraordinarily acute, learned, and 
suggestive. We do not know where else there is to be found an 
extended analysis of the principles of our case law equal to this. 
Direct analysis is everywhere supplemented with the results of 
historical research. The study of contract liability shading off, 
in some of its forms, from liability in tort, and in others touching 
proprietary rights, is especially fertile in instructive suggestions. 

In the chapter on the history of contract we have a theory of 
consideration which one would almost call audacious, it is so bold 
a piece of historical conjecture. But if one is inclined to put a 
slight value upon it because he finds his doubts and objections 
irrepressible (for it is confessedly something of a hazard), and is 
tempted to call it useless, let him, after reading it, take up 
Professor Langdell’s chapter which treats of debt and considera- 
tion, and read it with Mr. Holmes’s theories, illustrations, and 
suggestions in mind. It is not necessary to say that Professor 
Langdell is probably the greatest analyst of this particular branch 
of the law that has ever written. Yet we shall be surprised if 
the reader does not find a new and unexpected light thrown upon 
those pages by the historical treatment which Mr. Holmes has 
given the same topics. The study of the genesis of an idea adds 
an entirely new interest, and gives an almost inexplicable ease of 
comprehension when the direct analysis of the idea is undertaken. 
We shall not stop here to account for the fact, but do insist upon 
it as a very real advantage, which we appeal to any careful reader 
to corroborate. 
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We feel that such work as Mr. Holmes’s must meet at the out- 
set a very blunt challenge, and must be prepared to answer the 
question, Of what use is it all? The book is addressed to a 
hard-worked body of men, engaged in a very practical though 
~ an intellectual employment. It is upon a subject which is, or 
should always be, treated as, in a high and just sense, practical. 
We think the question, therefore, by no means a brutal one, and 
feel sure that Mr. Holmes would be quick to admit its justice, 

As for the answer, we feel no hesitation in saying that it is 
deeply useful and practical. 

No one can think much upon the law, or practise it intelli- 
gently, without finding that much of his most troublesome 
perplexity comes from an uneasy doubt about some of its funda- 
mental principles. Not even in the simplest actual case can he 
be sure that this uncertainty will not rise up and confuse his 
reasoning, and it always remains an uncomfortable reminder of 
contradictions and doubts unsettled. Moreover, all practitioners 
suffer from the demoralizing consequences of using their legal 
knowledge for special purposes, hurriedly, one-sidedly, incom- 
pletely, and with much want of mental candor. 

To correct these evils, and all the mischiefs of a narrow and 
superficial study ; to clear one’s mind upon the great underly- 
ing foundations on which the law is raised; to get even a little 
of the idea of the development and growth of the conceptions 
which one handles daily, and to learn to dissect them with skill, 
— surely these are in no overwrought sense practical aims. To 
these things, as well as to an increase of positive knowledge by 
an enormous store of valuable learning, Mr. Holmes’s book is a 
great contribution. 

We think it but just to say, that in many parts the style could 
be made easier. The author has adopted the conciseness of the 
scholar, and has compressed to such a closeness that unpacking 
is made needlessly difficult. The reasoning in some cases is so 
very elliptical that it becomes almost obscure. He has sternly 
refused to let himself go where we feel sure he might go easily 
and pleasantly and to the great relief of his readers. 

We cannot close without expressing again our admiration of a 
book which is so ingenious and so temperate; so rich in Jearn- 
ing, thought, argument, and brilliant intuitions. 
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A Treatise on the Law of Railroads. By Epwarp L. Pierce. Boston: 

Little, Brown, & Co. 1881. 

“ RamLRoaDs” or “ Railroad Corporations” can hardly be considered as a 
distinct branch of the law, susceptible of scientific treatment. 

A railroad is a public highway, generally managed by a private corporation, 
authorized for private gain to exercise certain sovereigu powers, in an occupa- 
tion in which any individual may engage, and subject in that capacity to obli- 
gations and liabilities regulated by principles affected by these various elements. 

A treatise on this topic alone, — logically constructed, must include several 
treatises on different branches of the law, omitting the elements which its mixed 
and contradictory characteristics exclude. To offer an imperfect comparison, 
it would be like a section of successive strata at a point where only some of 
their ordinary constituents are found. The Table of Contents before us is an 
illustration of this. It presents, in nineteen successive chapters: (1) The Ex- 
istence of the Corporation ; (2) Its Direction; (3) The Creation of the Capital 
Stock; (4) Municipal Subscriptions; (5) The Capital Stock; (6) The Pur- 
chase of Rights of Way and Agreements with Land-owners; (7) Land and 
Interests therein acquired by the Right of Eminent Domain; (8) Railroads 
upon Highways; (9) The Location; (10) Liability for Torts in General; 
(11) Negligence; (12) Injuries to Travellers on Highways; (13) Injuries to 
Servants; (14) Injuries resulting in Death; (15) Injuries to Cattle; (16) 
Injuries to Property by Fire; (17) Legislative Power over the Company ; 
(18) Taxation; and (19) The Powers of the Corporation, including the doc- 
trine of Ultra Vires. 

Beginning thus with the law regulating corporations in general, it passes 
to the powers of municipal bodies, the acquisition of a public highway for pri- 
vate gain by the exercise of sovereign powers, and the concurrent conflicting 
rights granted fur this and other public uses, the liabilities, arising in varied and 
numerous forms, for acts and omissions in the exercise of varied powers, public 
or private, corporate or individual, specially granted or implied, to individuals 
in various relations, under the law of torts, negligence, nuisance, master aud 
servant, ownership of real estate (including fencing), or special statutory provi- 
sions, and ends with the consideration of legislative power, under constitutional 
limitations, in controlling and taxing these corporations, and the extent and 
excess of corporate powers, — while the wide department of the law specially 
applicable to the oeeupation or business for which all these powers are granted, 
that of common earriers, and the mass of litigation which has arisen from one 
mode of obtaining money to carry out these enterprises, — by mortgages, — have 
been omitted. This is merely an illustration of the difficulties of the subject. 
A treatise dealing only with those subjects under each topie specially applicable 
to railroads alone, would be of little value for practical purposes. 
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The department of law which might seem the most important, since it 
relates to the chief occupation of these corporations, is nevertheless the depart- 
ment whose rules and principles are substantially the same for the individual or 
the corporation, for the freight car or the carrier’s van, for the railway track or 
the common highway; and Mr. Pierce has judged wisely in leaving that topie 
for consideration by itself in its application to all carriers. The topics he has 
selected ure judiciously chosen, carefully discussed, and well arranged. They 
are topics on which lawyers required to advise with promptness desire to find 
a ready guide to the numerous discussions and decisions of points which have 
already arisen, with a full, clear, and condensed statement of their general results, 
as specific aud minute as such condensation will allow. 

Within the range to which the author has limited himself, the field is wide 
and the harvest abundant. To borrow the metaphor which the New England 
farmer applies to the condition of a field of grain prostrated, tangled, and inter- 
mixed by a storm, so that the reaper moves with difficulty through its confused 
and twisted growth, the cases are ‘ lodged.” 

The temper of the community, the digestion of the court, the atmosphere of 
the court-room, and the currents of politics have helped this ‘‘lodging,” and it 
requires no little patience to gather in the harvest and thresh out the grain. 
But the author’s purpose to give ‘‘ a compact statement of the law of railroads” 
has been well carried out within his limits. He is justly oppressed by the vast, 
embarrassing, and constantly multiplying mass of decisions, and makes us look 
forward with fear to the time when a law-book will be only a melancholy rivu- 
let of text, meandering through a wide marsh of cases. ‘The most,” he well 
says, ‘‘ that an author can do in writing a book like this, which includes chap- 
ters on various divisions of the law, and treats questions many of which provoke 
strenuous and perpetual controversy in the courts, is to give the resultant force 
of the decisions; and, having stated the main doctrine with proper qualifications 
and illustrations, to leave the profession to analyze and distinguish the cases for 
themselves.” A table of cases, comprising sixty-eight pages, in small type, 
attests the vast number offered for this analysis. 

To test the accuracy of such a laborious work is to perform it anew. But 
after reading Mr. Pierce’s book, we venture to say that it is to-day the most 
useful treatise in existence for the practising lawyer in the United States on the 
topies embraced within its limits. The mode of treatment and the nature of the 
subject do not offer so much occasion and opportunity as some others might 
give for scientific diseussion. But the treatment of the limitations on corporate 
powers and the perplexed subject of ultra vires may be referred to as an inter- 


esting and valuable portion of the work, and an independent discussion of a 
difficult topic. 


The Lives and Times of the Chief Justices of the Supreme Court of the United 
States. By Henry FLANvEeRS. Two volumes. Philadelphia: Johnsons. 
1881. 

Tus valuable work has been so long before the public that its merits are well 
known. We were hoping, when we opened the volumes before us, to find them 

a new and revised edition, with such notes and emendations as past criticisms of 


BOOK NOTICES. 841 


the book, recent events, and additional material might suggest to the author. 
Since the war the study of American political history has received a fresh im- 
pulse, and many original papers, as, for instance, the voluminous diary of Mr. 
J. Q. Adams, have been placed before the public. The discussions, too, of the 
questions arising out of our civil war have thrown much light upon the history 
of former tines. We much regret, therefore, that instead of reprinting, as he 
has done, the book from the original plates, the text and notes were not care- 
fully revised. Without breaking up the plates, some corrections at least might 
be made. It looks odd in a book bearing on its titlepage the name and date 
“ Philadelphia, 1881,” to see (vol. ii. p. 414) Horace Binney, who died in 1875, 
spoken of as a living man. We may add too, here, in consequence of a contrary 
statement on the same page, that Thomas Jackson Oakley was never Chief 
Justice of New York, but Chief Justice of the Superior Court of the city of New 
York. 

Mr. Flanders’s narrative shows great industry and patient investigation, and 
an earnest desire to treat the many exciting questions upon which he has to 
comment with calmness and impartiality ; and we think he has succeeded. There 
is, indeed, too much of the old method of writing American history visible in the 
work, and that is, of bestowing equal praise and indiscriminate eulogy upon the 
leaders of both parties and the antagonists in all political conflicts, —a custom 
which was at one time considered patriotic, but which hardly aids the reader in 
obtaining accurate ideas of persons and events, and which good historians are 
now abandoning. But notwithstanding this defect, and the need of a careful 
revision of the whole work, we do not know a book which could supply the place 
of this one. Much of the matter contained in these volumes can be found no- 
where else, and was obtained from the information furnished by living people to 
the author, and from other sources no longer open to the historical student. 

Of the various lives in the two volumes we think Jay’s is the best, and, after 
that, Ellsworth’s. The life of Marshall, although the author evidently spent 
much time upon it, does not seem to us to be so successful. This is owing in 
part to its being a much more difficult subject. After Marshall’s appointment 
to be Chief Justice his life presents little variety of incident and little material 
for a biographer. It was almost purely judicial, and passed in the usual routine 
of judicial duties. Its results are to be found in his masterly judgments in 
Cranch and Wheaton, and these hardly admit of epitome or abbreviation. There 
is little in his correspondence to relieve the somewhat sombre hue of his char- 
acter. Great as he was, he can hardly, outside of his judicial career, be called an 
interesting man. Of the other lives, Cushing, although appointed Chief Jus- 
tice, never accepted the place, is not recognized by the court as ever having held 
it, and his should not be included in the list. The life of Routledge is adequate 
for the subject, but Mr. Flanders is provokingly silent as to the peculiar mental 
condition which caused the Senate to reject his nomination, and as to the man- 
ner in which it had been made apparent that he was of unsound mind. Indeed, 
he could not have treated the subject more gingerly if Routledge had been still 
living. Although Routledge’s nomination was rejected by the Senate, yet as he 
was appointed when that body was not in session, he presided both in bank and 
on circuit as Chief Justice, and is therefore fairly entitled to be regarded as one 
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of the court, and his bust is one of the six which adorn the court-room at Wash- 
ington. 

These two volumes, with Mr. Tyler’s Life of Chief Justice Taney and Mr. 
Schmucker’s Life of Chief Justice Chase, contain the history of the Supreme 
Court down to 1874. The last two books, however, admit of condensation, and 
Mr. Tyler’s book, indeed, although valuable from the charming fragment of 
autobiography which it contains, and from many original letters, is for the most 
part little better than a pro-slavery pamphlet written by a man upon whom 
the events of the war had not seemingly made the slightest impression, and who, 
in 1871, coolly approved of the Dred Scott decision, and asserted the astound- 
ing fact that the fugitive slave law of 1850 was passed as an act of conciliation 
to the North. Chief Justice Taney, with all his faults and shortcomings, was a 
great man and a great judge, and he should not be left in Mr. Tyler’s hands. 
We recommend Taney and Chase to Mr. Flanders as fit subjects for a third yol- 


ume, which would thus complete his subject and add greatly to the value of his 
work, 


Law Relating to Stocks, Bonds, and other Securities in the United States. By 
Francis A. Lewis, Jr., of the Philadelphia Bar. Philadelphia: Rees, 
Welsh, & Co. 1881. 

Tuts book deals with the comparatively modern institution of the Stock Ex- 
change, its laws and usages, and the conclusions of the courts with reference to 
the questions constantly arising from transactions in stocks. It is rather au 
essay than a systematic treatise, but contains much information, historical and 
legal, which will make it of value to lawyers and business men, as a convenient 
guide, if not as an authority. 

After an explanation of the method of dealing in the English and American 
Stock Exchanges sufficiently full to make the eases subsequently referred to in- 
telligible, the author discusses, in a manner not too professional for the general 
reader, the nature and character of stock, the validity and force of the various 
contracts purporting to be for the transfer of the same, between buyer and seller, 
broker and principal, and pledgor and pledgee, and concludes with an examina- 
tion of the remedies afforded by the courts for the breach of such contracts. The 
present law on these subjects, so far as established in the various States and in 
England, is illustrated by references to the reported decisions. Some informa- 
tion is also given as to the steps by which the different principles have been 
established. 

A perusal of the work leaves the reader with a strong impression that many 
of the topies discussed by Mr. Lewis do not admit of really philosophical treat- 
ment. From the beginning, the courts, in considering questions relating to 
stock transactions, have been swayed by two contrary forces, the desire on the 
one hand to facilitate all business dealings, including those of the Stock Ex- 
change, and on the other the determination to discourage the reckless usages of 
the stock market, and particularly gambling in stocks, which was early reeog- 
nized as an evil of great magnitude. As a result, the conclusions of the different 
tribunals have been influenced by the views of the individual judges on questions 
of public policy, and have been correspondingly varied. 
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The author’s style is unconventional, and occasionally wanting in clearness. 
It is certainly a blemish in a book intended for lawyers to cite cases from law 
periodicals and reprints instead of the original reports, as is sometimes done by 
Mr. Lewis. 


A Treatise on the Law of Executors, Administrators, and Guardians. By 
WitiiaM M. Reese, of Washington, Georgia. Atlanta, Ga.: James P. 
Harrison & Co., Printers and Binders. 1880. pp. v, 431. 

As Mr. Reese remarks in his preface, this work ‘‘ might be styled a third edi- 
tion of the Manual for Ordinaries, Executors, Administrators, and Guardians, 
in the State of Georgia.” As such it cannot fail to be very useful. The matter 
is arranged well, and each subject is treated fully but concisely. The author’s 
style is clear and simple, and he has not sought to increase the size of his vol- 
ume at the expense of its value. Itseems to be a complete and convenient 
manual of the probate law of Georgia. 

Whether it will be found especially useful by the bar in other States, we 
doubt. It contains, to be sure, some discussions of general principles, and a 
few quotations from the decisions of English courts and the courts of other 
States than Georgia; but these form so small a proportion of the work, that a 
lawyer, in examining any question of probate law, would naturally turn to some 
more general treatise. Mr. Reese’s volume is valuable mainly as a compilation 
of Georgia statutes and Georgia decisions. 

The chapter on ‘‘ Wills, their Nature, Form,” &c., contains some curiosities in 
testamentary literature, as this, which, in 28 Ga. 98, was held a will: ‘‘ Know 
all men, that we, Jincey and Patsey, do ‘covenant and agree,’ for the love we 
bear to each other, whichever of us may be longest lived shall be the heir of the 
other.” In another will the testator gave “unto Sarah H. Veal and her son, 
Jas. W. Veal, a certain negro girl called Jane, about eight years old, now in her 
possession,” the girl to remain with Sarah “until the said Jas. W. arrives at 
twenty-one years of age, when the said girl and her increase shall be equally 
divided between her and him.” Under this will it would seem that an interest- 
ing question of partition was possible, in deciding which, perhaps, we should 
look to Solomon for a precedent. 


Hand-Book for Coroners: containing a Digest of all the Laws in the thirty- 
eight States of the Union, together with a Historical Résumé from the 
earliest period to the present time, a Guide to the Physician in Post-mortem 
Examinations, and valuable miscellaneous matter never before collected. By 
Joun G. Ler, M.D., Coroner’s Physician of the City and County of Phila- 
delphia, Penn’a. Philadelphia: Published by William Brotherhead, Agent, 
129 §. Thirteenth Street. 1881. 

Tue author puts upon his titlepage this motto from Hamlet : — 


“ But is this law?” 
“ A, marry is’t ; crowner’s quest law.” 


One who looks here for the law of Massachusetts will accept the motto in a 
sense which the writer did notintend. We are told in the preface that the statutes 
affecting coroners in each State are collected, so as to render the work use- 

VOL. 11. —N. 8. 24 


844 BOOK NOTICES. 


ful all over the United States, and to facilitate the comparison of the legisla- 
tion of the different States. This is written in January, 1881. And yet we 
find the Massachusetts law on pp. 170,171, stated from the General Statutes, 
just as if coroners hadn’t been abolished in Massachusetts for nearly four years. 
There is a faint sign of knowing that something has happened, on p. 171, 
in adding a reference to a statute of 1878, that mentions “ medical examiners ;” 
but nobody would guess, from anything we learn here, or from the index, at the 
radical and most instructive provisions of St. 1877, ¢. 200, ‘* An Act to abolish 
the office of coroner,” &¢. And yet on p. 30 we do find a statement that ‘“ recently 
in Massachusetts the office of coroner has been entirely abolished, and a corps 
of medical examiners created instead, in eases of murder or foul play the pre- 
liminary hearing being conducted before a magistrate or a justice of the peace” 
[sic]. Anybody who is familiar with that excellent piece of legislation, the 
Mass. Statute of 1877, or who has read the instructive explanations given by Mr. 
Tyndale in The American Law Review (vol. xi. p. 480), will see how inadequate 
an allusion this is to what was accomplished ‘in this State. The writer has not 
passed beyond the stage of thought which considers the appointment of physi- 
cians as coroners to be the highest wisdom. 

The work is divided into three parts. In the first part we have what is called 
the ‘‘ History of Coroners’ Law,” in the course of which a comparison is made 
between the general methods adopted in several countries ; here also are chap- 
ters entitled the “‘Coroner’s Physician,” and the “ Aspects and Surroundings of 
Death,” —the last being a chapter of medical jurisprudence. In the second 
part we have the abstracts of the laws of the different States, which are above 
referred to. And “Part III.” is entitled ‘‘ Anecdotes ;” these are to present 
the “humoristie aspect” of the subject. The author offers, ‘as a logical 
sequence of that part of the subject already discussed, the following anecdotes, 
culled from a variety of sourees;” a cheaper and more vapid collection of trash 
was never made in a country newspaper. If one judged the book by this part 
of it, or by the author’s treatment of Massachusetts law, he would put it (ex- 
cepting, perhaps, the covers) into the fire ; in any aspect, it appears to be worth 
little; and yet it is probably, in the absence of something better, just about 
worth looking at, if one has occasion to investigate the subject. 


Great Speeches by Great Lawyers. A Collection of Arguments and Speeches 
before Courts and Juries. By Eminent Lawyers. With Introductory Notes, 
Analyses, &e., by William L. Snyder, of the New York Bar. New York: 
Baker, Voorhis, & Co., Publishers, 66 Nassau Street. 1881. 

ELOQuENCE is always popular, whatever men think of the orator or the cause 
he advocates. But one who would cultivate the power of persuasion most fully 
needs not only to study his hearers and his subject, but also to hear and ex- 
amine the speeches of other orators, and to find out all that sight, hearing, and 
criticism ean teach about everything which helps or hinders them in affecting 
men by what is rightly called the secret of their power. The natural orator 
needs no one but an audience to tell him that the secret is in him, but he needs 
everything else that any other student has to work for. This is evidently ap- 
preciated by the editor of these speeches. The speeches are by a great variety 
of men, and upon subjects the most diverse. It is especially interesting to find 
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speeches by living men, and by men but recently dead, upon issues that are still 
fresh. Whatever rank should be given to this or that man, the student is very 
much helped by reading something which sprang out of the present or the im- 
mediate past. The orator is a man of to-day. Whatever else he may be, he 
always was and always will be that. Whether in emergencies he ean always be 
said to bring the present age to its senses or not, he at least helps it to come to it- 
self. This book contains: Argument of Patrick Henry, on the right of a State, 
during the Revolution, to confiscate British debts, 1791; Argument of William 
Pinkney, on the law of constructive treason, in the defence of John Hodges, 
1815; Argument of William Wirt, in the case of Gibbons v. Ogden, 1224; 
Argument of Daniel Webster, in the case of Ogden v. Saunders, 1227; Speech 
of Sergeant S. Prentiss, in defence of Hon. Edward C. Wiikinson, of Mississippi, 
and others, indicted for murder, 1839; Speech of David Paul Brown, in defence 
of Alexander William Holmes, indicted for mauslaughter on the high seas, 
1842; Speech of William H. Seward, in defence of the negro, William Free- 
man, indicted for the murder of John G. Van Nest, 1846; Argument of Charles 
O’Conor, for the claimants, in the case of the brig-of-war General Armstrong, 
1855 ; Speech of Rufus Choate, on behalf of Helen Maria Dalton, in the Dalton 
divorce case, 1856; Argument of Edwin M. Stanton, in defence of Hon. Daniel 
E. Sickles, indicted for the murder of Philip Barton Key, 1859; Speech of Janes 
T. Brady, in defence of the ‘‘ Savannah Privateers,” indicted for piracy, 1361; 
Speech of William M. Evarts, for the prosecution in the case of the “* Savannah 
Privateers,” indicted for piracy, 1861; Argument of John K. Porter, on the con- 
stitutionality of legal-tender acts — Metropolitan Bank v. Van Dyck, 1363; 
Argument of William A. Beach, in defence of Samuel North and others, charged 
with tampering with soldiers’ votes, 1865; Argument of Jeremiah S. Black, in 
defence of the right to trial by jury, 1866; Argument of David Dudley Field, 
on the constitutionality of the ‘ Enforeement Act,” 1874; Speech of Thomas 
Erskine, for the prosecution, in the proceedings against Thomas Williams for 
publishing Paine’s ‘‘ Age of Reason,” 1797 ; Speech of Sir James Mackintosh, 
in behalf of Jean Peltier, indicted for a libel against Napoleon Bonaparte, 1803 ; 
Speech of William C. Plunket, opening for the Crown in Rer v. Forbes and 
others — conspiracy and riot, 1823; Speech of John Henry North, opening for 
the defence in Rex v. Forbes and others — conspiracy and riot, 1823; Speech 
of Bartholomew Hoar, opening for plaintiff in Massy v. The Marquis of Head- 
fort — damages for criminal conversation, 1804; Speech of Thomas Quin, open- 
ing for defendant in Massy v. The Marquis of Headfort — damages for criminal 
conversation, 1804; Speech of Rt. Hon. George Ponsonby, closing for defendant 
in Massy v. The Marquis of Headfort — damages for criminal conversation, 
1804; Speech of John Philpot Curran, closing for plaintiff in Massy v. The 
Marquis of Headfort—damages for criminal conversation, 1804; Baron 
Smith’s charge to the jury in the case of Massy v. The Marquis of Head- 
fort — damages for criminal conversation, 1804; besides various interesting 
extracts, and, in an Appendix, materials to aid the reader to understand the text. 
Each speech is prefaced by an analysis of the argument, and by a statement 
of the facts of the case, with the names of the counsel engaged in it, and 
of so much of the law as is necessary to make the argument an interesting con- 


346 BOOKS RECEIVED. 


elusion. The whole work is preceded by an Introduction, by Mr. Snyder, upon 
eloquence, and the need of knowledge and hard work to accomplish its tasks. 
The information contained in the statements of the cases is put in an enter- 
taining and lively way, and suggestive comments are made upon the orators and 
their oceasions. 

Mr. Snyder’s own style is rather too exuberant. The best effect is produced, 
of course, in the old way, — by clearness, foree, and beauty. This order also 
should be regarded, and beauty should come last. Let it come, but let it come 
last. Foree we need, but clearness we must have. Clearness alone, or force 
alone, may make eloquence, but this is not so often true of beauty. Nevertheless, 
the chief thing in discussing eloquence is good sense, and Mr. Snuyder’s introdue- 
tion shows that quality. He has, besides, an enthusiasm which runs through 
the volume and adds to its other many attractions. It is a book which old law- 
yers will find convenient and interesting, and which young ones will find instrue- 
tive and stimulating. 
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GENERAL NOTES. 


Law Students. —We respectfully ask the attention of the profession and 
the public throughout the country to tke article upon ‘ Admission to the Bar” in 
this present number. Its author, through his correspondence with members of 
the bar in every one of the United States, represents at least a part of the local 
sentiment in every State, and from his experience as a lecturer in the Boston 
Law School, and as a private tutor in the Practice of Massachusetts to some of 
the enterprising students of the Harvard Law School, speaks with the authority of 
direct knowledge of the acquirements, habits, and states of mind of many young 
men who are in the act of preparing for admission to the bar. 

These young men, coming as they do from various parts of the country, to try 
for a better education in the law than they can get at home, may, from the intelli- 
gence and character which makes them undertake such a task, be taken to repre- 
sent fairly both the best individuals of the youth, and the most respectable and 
most vigorous families of the United States, rich and poor. In a few years some 
of these students will be able to influence the making of, and perhaps to make 
and enforce, the rules regulating admission to the bar in their respective States. 
The way in which one prepares for admission to the bar usually has a strong in- 
fluence upon his subsequent views of questions concerning the admission of others. 
In addressing the law students in all the schools now with facts brought from all 
the States in the Union as well as from abroad, the article to which we have re- 
ferred invites them to look at this subject in such little leisure as their severe 
studies allow, not merely with the narrow aim of getting into the bar of any 
particular State, but with the liberal and humane views consistent with their 
studies, and worthy of enlightened members of a profession which it is their 
business not only to keep as learned, able, and noble as it is, but to improve ac- 
cording to their light and their strength. 

This, of course, is accordiug to the teaching of any good faculty. To quote 
the words of Professor Langdell concerning the Harvard Law School: “ Its 
office is to serve the public by promoting science and learning in the department 
of law, and by sending out a class of young men who are qualified by their train- 
ing and attainments to render to the public the highest and best service in the 
administration of justice.” Without entering into a discusssion of the questions 
fundamental to the profession which were raised by Mr. Langdell in the report 
referred to, we take this opportunity to say that we share the conviction which 
is held, not only by graduates of the Harvard Law School in late years, but by 


1 Annual Reports of the President and Treasurer of Harvard College, 1876-77, p. 91. 
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many lawyers of age and much experience, as well as learning, who have hap- 
pened to have oceasion to test the work of such graduates, that the work of its 
faculty is at this moment making an epoch in the legal life of the United States, 

We do not now diseuss the mental and physieal questions of the proper pro- 
portion to be given during the school course to introductory and interlocutory 
lectures in relation to the method known as the ease-system. But we do say, 
that if one has ever devoted himself to that system in any title of the law, the 
necessities of his intellectual life will keep him loyal to it, even when the neces- 
sities of business make him lead a forlorn hope armed with a text-book. To bor- 
row as an illustration a happy touch from recent literary criticism, — although one 
may travel everywhere, he finds that the true cosmopolite is the traveller who is 
at home in his own country. We say, moreover, that in our opinion any student 
of English and American law who will subject himself to that system for a timo 
sufficient to aequire the habits belonging to it, will be for that reason a more 
thorough lawyer, a more formidable adversary, and a sounder counsellor than 
he otherwise could have become. A year or more sooner or later in practice or 
other law business is a trifling consideration, if one ean only keep alive and healthy, 
compared with getting for a lifetime, and at the start, not only the bottom of cer- 
tain subjects, but also the habit of thoroughly disembowelling eases, analyzing 
the stuff that principles are made of, and forming generalizations of one’s own 
upon the original matter. 

But wherever they may be, many students, even some who have to make their 
living, are pressed by a great temptation to shirk thorough work and shrewdly to 
pick out of the books the things which go a great way both in and out of school, 
notwithstanding the warning of their teachers that such a method, like a donkey- 
engine, only works where it is carried. Of such students the rich ones want speedy 
admission to the bar; the poor ones want business of some sort, and they need to 
get itsoon. Consequently they often yield to the pressure of what they believe to 
be a necessity, and some of the ablest of them become intellectual vagrants, who 
give occasion to the saying that lawyers can half learn a thing better than any- 
body else. This fatal facility is rapidly developed in the green wood, and be- 
comes monstrous in the dry. A lawyer of great experience once said to the 
present writer, in a conversation about the study of law, ‘‘ There is but one 
chance for a man to get his law, and that is at the beginning.” This is to be 
taken, of course, with the modifications understood in reasonable conversation. It 
indicates, however, a fact with which old practitioners have become too familiar, 
and which, year after year, surprises the aspiring beginners who have trained them- 
selves to study their cases with a certain effort at perfection. It is that the men 
who from necessity or choice began the practice of law without forcing them- 
selves to take the time and the pains to control their cireamstances, whether in 
riches or poverty, and to undergo long and well-directed labor in examining the 
authorities and in cousidering the established or growing principles which make 
the life and health of the law as a great factor of civilization, rarely have the 
requisite pluck afterwards, or having it rarely find the time to educate themselves 
over again. It takes intellectual enthusiasm to follow in any profession the ex- 
ainple, for instance, of Descartes in philosophy, by surrendering acquired habits 
of thought, and even well-considered opinions, and beginning at the bottom to 
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learn the rudiments of what at heart one knows that he is ignorant. Many fear 
that it is not worth while to begin again. They surrender. It may not be their 
fault. Nature may have taken them by surprise, and exhausted their youth be- 
fore they find out that they have a choice in the matter. Nor do we wish even 
to seem to disparage such men by suggesting that it is their misfortune. That 
might be as absurd or as inconsiderate as to take pains to cry out against a 
poet that he is no mathematician, or against a merchant that he is no scholar. 
It is simply a fact. It is a fact that many well-known, able, and useful practi- 
tioners and judges are not, and have never tried to be, thorough lawyers. The 
fact that they have never tried to be thorough lawyers is the point which we 
now urge as the reason why they are not. It isa very simple thing tosay. But 
it is wholesome for candidates for admission to the bar to verify it by examining 
the briefs and decisions which prove it. They are easily found, and are an edify- 
ing illustration of the principle that although it be ignored the law of cause and 
effect does not cease to play. In the long run, the bench and the bar become 
what the candidates fur admission to the bar please. Yet since it is a part of a 
lawyer’s business to have the end in view from the beginning, it is well to try to 
pass the critical incident of entering the bar upon a plan that is worth working 
upon to the end. 


Declarations. — The active discussion about declarations which was started . 
by Bedingfield’s Case more than a year ago has not ceased. Professor Thayer’s 


valuable contribution to the law of evidence, entitled ‘ Bedingfield’s Case 
— Declarations as a Part of the Res Gesta,” which was published in The 
American Law Review for December, January, and February last, has been re- 
printed in full by The Irish Law Times. It would be a good service to the pro- 
fession if some one would collect the literature of Bediugfield’s Case, and make a 
little book of it. 


MASSACHUSETTS. 


Hon. Augustus L. Soule has resigned his position as one of the Associate 
Justices of the Supreme Judicial Court, and returned to practice at the bar. 
This is another sign that the Commonwealth pays her judges meanly. At the 
bar lawyers have more freedom and more opportunities for pleasant intercourse 
with each other than they usually have upon the bench. The able ones are apt 
to be better paid. ‘The Commonwealth really depends upon a taste for a judge- 
ship in the able men whom it honors, and upon their pecuniary means of in- 
dulging that taste. It asks them for comparatively small salaries to spend their 
whole time in considering the same questions which members of the bar in the 
same court-rooms are often well paid for arguing. It is well served, neverthe- 
less; but the Commonwealth as a whole, besides its individual citizens, should 
see that it receives no detriment. 


Hon. Charles Devens. — Mr. Devens is always welcome back to Massachu- 
setts. His reappointment to the Supreme Bench of this Commonwealth is an 
interesting event in his distinguished career. * 


REVIEW OF THE MONTH. 


NOTES OF EXCHANGES. 


The Law Times, Loudon, Feb. 26, 1881. 

Sets of Bills of Lading cites a few English cases. As to conversion, it 
cites the case of Glyn et al. v. The E. & W. W. I. D. Co., 43 L. T. Rep. n. 8. 
584. In the Court of Appeal, 43 L. T. Rep. nN. s. 584, Lord Justice Bramwell 
was clearly of opinion that there was an undoubted practice of delivering the 
goods to the person who first presented a bill of lading for them, and that a 
warehouseman so delivering was no more liable than a carrier delivering under 
a mistake. 


Ibid., March 5, 1881. 


“The appointment of Mr.” (James Charles) “Mathew to the bench is an- 
other of the few instances of a member of the junior bar being elevated. Lord Blackburn, 
Mr. Justice Willes, Sir James Hannen, Mr. Justice Archibald, and Mr. Justice Bowen 
in our own time never took a silk gown, but the three last named were junior counsel to 
the treasury, which office is considered as giving its holder a claim to promotion.” 


Irish Coercion Acts.— “. . . Of the fifty years which have elapsed since the pass- 
ing of that act there have been many in which the government have not found it neces- 
sary to resort to the use of extraordinary powers, but the three years immediately 
succeeding that act, and the seven which elapsed between the expiring of the Public 
Peace Act in 1840 and the passing of the Crime and Outrage Act in the end of 1847, 
have been the only ones in which it was thought sate to leave them without such powers 
to be used in case of need. 

“ Twice during the time, viz. from July, 1848, to August, 1849, and from February, 
1866, to March, 1869, the Habeas Corpus Act has been suspended, but the suspension 
only applied to persons committed by warrant of the Lord-Lieutenant or Privy Council 
for treason or treasonable practices, or suspicion thereof. ; 

“In 1833 and 1834 Lord Grey’s Coercion Act gave the Lord-Lieutenant power to 
prohibit public meetings, and to proclaim any district to be disturbed. The inhabitants 
of a proclaimed district were forbidden to hold public meetings, or to be out of their 
houses after sunset unless they could prove lawful occasion, and, to facilitate the carry- 
ing out of this provision, were required to furnish the police with lists of all males 
residing in their houses, who might be required by a magistrate to show themselves at 
any time after sunset. Any person committed for an offence under the act in a pro- 
claimed district was deprived of the benefit of the Habeas Corpus Act for three months 
from his first arrest. During the first of these two years the Lord-Lieutenant had power 
to appoint courts-martial to try offences under the act. 

“From 1835 to 1840 the Public Peace Act gave the Lord-Lieutenant power to order 
an extraordinary court of general sessions to be held for any county. Such court was to 
have all the powers of a superior court, and to try all offences summarily. On the 
presentment of a grand jury the Lord-Lieutenant might direct such court to issue a 
notice enjoining the inhabitants of any place to remain within their habitations at night. 
Disobedience to such notice was made a misdemeanor, and domiciliary visits might be 
authorized to enforce it. 

“During the whole of this period an act was in force permitting change of venue 
where necessary. , 
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“The Crime and Outrage Act, which was in force from 1847 to 1856, gave the Lord- 
Lieutenant power, having proclaimed any district, to increase the constabulary force 
therein and charge the expenses on the district, to require all persons having arms within 
such district to deposit them in a specified place, and to issue warrants to search for arms. 
The carrying arms without license, which had been prohibited throughout Ireland by a 
succession of acts, the last of which expired in 1846, was prohibited within proclaimed 
districts. 

“In 1848 power was given for one year to expel aliens. 

“The Peace Preservation Act in force from 1856-70 was in effect a re-enactment of 
the Crime and Cutrage Act, with slight modifications and some reduction of penalties 
for offences. 

“The peace Preservation Amendment Act (1870 to June, 1880) increased the strin- 
gency of the provisions of the Crime and Outrage Act against the carrying of arms in a 
proclaimed district, gave power to search for papers in handwriting of persons suspected 
of writing threatening letters, and enabled the Lord-Lieutenant to specially proclaim any 
district, to close public-houses, and arrest strangers and persons out at night within the 
districts so specially proclaimed, and to change the venue. 

“The act also gave the government power to seize and suppress newspapers containing 
treasonable or seditious matter, or incitements to felony, but the owners were allowed an 
action for damage for such seizure. 

“During the whole of this period the magistrates have possessed all the powers, re- 
ferred to in Mr. Forster’s circular of last December, given them by the Whiteboy Acts (15 
& 16 Geo. III. ¢. 21 (Irish), and 1 & 2 Will. IV. c. 44). These acts, after defining and 
enacting the penalties of fine and imprisonment against all the usual agrarian offences, 
threatening letters, and intimidation, empowered the magistrates to summon any person 
suspected of these offences, or thought capable of giving evidence concerning them, to 
bind him over to appear at the assizes, or give evidence, and to commit him to prison in 
case of refusal. 

“Tt is curious that, though these acts have not been repealed, it was considered 
necessary to enact specially in the Peace Preservation Acts of 1856 and 1870, that they 
should apply to districts proclaimed thereunder. 

“Tt will be seen at once that the act just passed is different in character from any of 
the previous ones. It contains no new definition of offences, and merely strengthens the 
government by suspending the Habeas Corpus Act for a longer period than it has ever 
before been suspended by a single act. But this suspension is marked by two novel 
features. Its extension to all offences of violence and intimidation within the prescribed 
districts, which has only the partial precedent in Lord Grey’s Coercion Act above re- 
ferred to, is an unpleasant proof that the government has to deal with a state of social 
disturbance, and not merely a political conspiracy. The provision that every warrant 
issued under the act should be laid before Parliament is a novel and, as it appears 
to us, a mischievous attempt to control the exercise of the large powers so intrusted to 
the government. The House of Commons cannot possibly have before it the evidence 
on which to form an opinion on each particular case, and the discussions which are sure 
to be raised will be a serious hindrance to legislative work. If the Executive cannot be 
trusted to exercise the powers given to it, the prisoners should be tried before a properly 
constituted tribunal. The tendency of Parliament to attempt an impossible supervision 
over the details of executive and judicial business is one of the causes of its increasing 
difficulties in overtaking its arrears of work.” 


Ibid., March 12, 1881. 


Extradition. — “ Extradition of fugitive criminals is a question of great impor- 
tance, involving, as it does, not only the liberty of the subject, but also our relations with 
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foreign States. Two interesting and important points have lately arisen with regard to 
the construction of the Extradition Act 1870: the first, raising the question as to the 
proper form of the foreign warrant; the second, the question as to the proper foreign 
State to which any fugitive criminal should be surrendered. The act provides that cer- 
tain crimes, which are specified in the schedule, shall be considered as extradition 
crimes, and that persons accused or convicted of an extradition crime committed within 
the jurisdiction of a foreign State, to which the act applies, shall, under certain circum- 
stances, be apprehended and surrendered. The act also provides, by sect. 3, sub-sects, 
1 and 2, that persons shall not be surrendered for political offences; and it also guards 
against the possibility of a fugitive criminal being extradited for an extradition crime, 
and then being tried in the foreign State for some other offence not being an extradition 
crime. The act renders necessary the production before the committing tribunal in 
this country of a foreign warrant authorizing the arrest of the fugitive criminal. 

The first question, to which we have adverted above, turned upon the form of this 
foreign warrant. It was contended that it must in express terms allege against the 
fugitive criminal some one or more of the extradition crimes specified in the schedule to 
the act, because otherwise sect. 3, sub-sect. 2, might. be violated, and the fugitive crimi- 
nal might be convicted in the foreign State upon evidence which would not have justified 
a conviction in England for any one of the extraditioncrimes. For instance, ‘ fraud’ 
not being one of the extradition crimes enumerated in the schedule, if the foreign war- 
rant alleged a charge of fraud against any person, he could not be apprehended and 
surrendered, even though the evidence adduced before the tribunal in this country 
amounted to a charge of ‘ false pretences,’ which is an extradition crime. The reason 
given for this contention being that, if he were surrendered, he might be convicted in the 
foreign State on facts other than those on which the surrender was grounded, and on less 
evidence than would have been necessary to obtain a conviction in this country for false 
pretences. The act undoubtedly guards against a person being extradited for one 
offence and tried in the foreign State for another; but it does not go so far as to say that 
the exact terminology of our criminal statutes is to be adopted in the foreign warrants, 
made out in the foreign country ; nor is that the spirit and meaning of the act. The 
result of such a contention would be, either that foreign States must assimilate their 
criminal law to ours, or else that they can only take advantage of the Extradition Act 
in those cases where their definition of any of the extradition crimes happens exactly to 
correspond with our own. If a fugitive criminal is proved in England to have committed 
an offence within the jurisdiction of a foreign State, to which the act applies, amounting 
according tv our law to an obtaining of goods by false pretences, he may be extradited 
under the act, although the foreign warrant do not adopt the exact term ‘false pre- 
tences,’ but express practically the same offence in different words. That this is the 
true interpretation of the statute is shown by the definition there given of an extradition 
crime; namely, a crime which if committed in England would be one of the crimes de- 
scribed in the schedule. The second question, involving the right of any foreign State, 
other than that within whose jurisdiction the crime was committed, to claim the sur- 
render of a fugitive criminal, is a very difficultone. It is quite clear that such a right, 
if it exists at all, can only be claimed by foreign States to which the act of 1870 applies. 
Other foreign States could have no such right. The act, as we have pointed out, pro- 
vides that fugitive criminals accused or convicted of an extradition crime committed 
within the jurisdiction of a foreign State, to which the act applies, shall be liable to be 
apprehended and surrendered. It is therefore abundantly clear that an offence must 
be committed within the jurisdiction of a foreign State to which the act applies, before a 
claim can be made for the surrender of the criminal. Who are States, however, who can 
claim this surrender? Is it only the State within whose jurisdiction the crime has been 
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committed, or is it any State, or all the States, to which the act applies? In practice, it 
would very seldom occur that a State, other than that within whose jurisdiction the crime 
was committed, would apply for the surrender of a criminal, because it would have 
no jurisdiction to punish the criminal when surrendered. Where the question becomes 
important, however, is where it is doubtful within whose jurisdiction an offence actually 
was committed ; for instance, where a duel is fought on the frontier, or where goods are 
ordered in one country, and actually obtained by false pretences by being delivered in 
another. In such cases, if the act only contemplates a surrender of the criminal to the 
State within whose jurisdiction the offence was committed, the Secretary of State, or the 
magistrate, as the case may be, must not only determine whether or not the offence 
actually was committed, but also whether it was committed within the jurisdiction of the 
State applying for the surrender of the criminal; and very difficult and complicated - 
questions might arise on the latter point. If, however, the act contemplates a surrender 
to any State to which the act applies, this difficulty would be avoided, and that also 
without any real injustice to the criminal. ‘The act itself does not anywhere provide 
that the surrender shall only be made to the State within whose jurisdiction the crime 
was committed ; and, so far as we are aware, the exact point has never been raised in a 
court of law. A construction of the act favorable to granting a surrender of a fugitive 
criminal to any State to which the act applies, whether the crime had been commit- 
ted within its jurisdiction, or within that of some other foreign State to which the act 
applies, would, we think, be found to work well. It would be very seldom that the 
power would be exercised, but it would, we think, be a beneficial one. It would shift 
the onus of determining very difficult questions of jurisdiction from the tribunal of this 
country upon the foreign State who was seeking to convict the criminal. The tribunal 
in this country would still have to be satisfied before surrendering the criminal that the 
crime alleged had been committed within the jurisdiction of a foreign State to which the 
act applies, and whether the criminal is surrendered to one or other of such foreign 
States seems immaterial. No injustice would be done thereby to the criminal, nor would 
our international honor suffer. On the other hand, difficult and complicated questions 
would be avoided, and the possibility of a failure of justice reduced to a minimum.” 


Tbid., March 19, 1881. 

“Mr. Cave” (Lewis William) “Q.C., was promptly appointed to oceupy the 
vacancy in the Queen’s Bench Division, caused by the lamented death of Sir 
Henry” (Mather) ‘ Jackson” (one of the newly appointed judges). ‘* The new 
judge is in the prime of life, having been born in 1832. He edited the treatises 
of Addison on the Law of Contracts and the Law of Torts.” 


The Journal of Jurisprudence and Scottish Law Magazine, Edinburgh, 
March, 1881. 


The Study and Practice of the Law, by John Dore Wilson. 


The Central Law Journal, St. Louis, Mo., March 4, 1881. 
Legislative Power to regulate Railroad Franchises, by Gideon D. 
Bantz, cites American cases. 


What is a Sufficient Transfer of Corporate Stock to pass the Title ? 
by R. B. Boone, cites American cases. 


Ibid., March 11, 1881. 


Negligence as affected by Custom (II), by John D. Lawson, cites Am- 
erican cases. 
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A Phase of the Burden of Proof in Actions on Promissory Notes 
payable to Bearer, by Stephen H. Tyng, of Boston, contains the following 
interesting discussion : — 


“While it is true that in an action upon a negotiable promissory note, whether pay- 
able to bearer, indorsed in blank or specially indorsed to the plaintiff, the mere produce- 
tion of the note by the plaintitf (and proof that it is genuine, where, indeed, such proor 
is necessary) establishes a prima fucie case for him, so that he may then rest it (Daniel 
Neg. Instr. 2d ed., § 812) ; yet there are cases where, in the subsequent proceedings, a 
distinction should sometimes be made between notes indorsed in blank by the payee, or 
specially indorsed to the holder, and notes payable to bearer, or notes which, though 
differently drawn (as where made payable to the maker’s own order and by him indorsed, 
or where made payable to a fictitious payee), are, in effect, payable to bearer ; in other 
words, between those notes which require an indorsement other than that of the maker to 
transfer the legal title in them to a third person, and those which require no such inter- 
mediate indorsement to effect that end. Let us suppose, for instance, that an action is 
brought upon a note payable to bearer. The plaintiff himself does not appear, but his 
attorney produces the note at the trial, introduces evidence to prove its genuineness, if 
such proof be required, and then rests his case. The defendant, not knowing, it may be, 
the identity of the person to whom he gave the note, then introduces evidence corre- 
sponding with the allegations in his plea or answer, showing a want or failure of con- 
sideration, or some other defence which, in the absence of averment and proof by the 
defendant that the plaintiff is not a Jona side purchaser without notice, would only be 
available as between the original parties, and then rests his case. Neither side, it will be 
observed, has introduced any evidence tending to show whether the plaintiff is or is not 
the original bearer of the note. Does the countervailing proof of the defendant impair 
the superior position which the plaintiff at first blush would seem to hold, and put him 
upon his proof, not indeed to show that he is a bona fide purchaser for value, which 
would be required if fraud in the inception of the note, or other defence available against 
third parties, were proved (Junroe v. Cooper, 5 Pick. 412; Clark vy. Pease, 41 N. H. 
414), but to show that he is not the original bearer of the note? And in the absence of 
such rebutting proof, is the defendant entitled to judgment? We think that he is. In 
the case of a note made by A., payable to the order of B., and by him specially indorsed 
to C., or indorsed in blank, upon which an action is brought by C., the possession of the 
note by C. imports prima facie that he is the owner of it, and the production of such 
note shows at once that C., the plaintiff, is a person other than B., the payee. But in 
the case we are supposing, the note is made by A., payable to bearer, and an action is 
brought upon it in the name of C. Here, also, the possession of the note by C., or by 
his attorney representing him in the action, imports prima fucie ownership in C., but its 
production does not show whether C. is or is not the original bearer. ‘That is a question 
of fact which must be determined either by evidence or by a presumption of law. But 
there can be no presumption that C. is not the original bearer; for that would necessi- 
tate the absurd assumption that the original bearer of such a note always in such a case 
transfers it, before action is brought, to a third person. If there is any presumption at 
all, it would be rather that C. is the original bearer. For the law is, that if a note be 
shown to be the property of C., it must still be considered to belong to C. until B., by 
acquiring possession of it, raises the presumption, prima facie implied from such posses- 
sion, that the latter has become the owner of it, or until a change in ownership is shown 
by other evidence ; and the same rule must apply retrospectively as applies prospectively ; 
so that, if C. be shown to be the holder of a note, it must be considered, in the absence 
of any evidence to the contrary appearing either upon or dehors the note, that C. has 
been the holder since it was first issued by the maker.’ If the latter presumption exists, 
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then the evidence introduced by the defendant in the case we have supposed would re- 
quire a judgment in his favor. But if there be no presumption at all, then it is a pure 
question of fact to be determined upon evidence. And the plaintiff, in lieu of invoking 
the presumption which exists in the case of the production of a note by one confessedly 
or apparently other than the original payee, must, in order to avoid the defence raised, 
prove himself to be a person other than the original bearer. The non-identity of the 
original bearer and himself is a fact which has become material to the plaintiff's case, and 
which he must therefore aver and prove. 

“ The same question might be raised on objection to the competency of the defend- 
ant’s evidence; or, in the absence of any allegation in the declaration that the plaintiff 
derived his title through an intermediate party, by demurrer to the defendant’s plea or 
answer. 

“We do not find this distinction noticed in any of the text-books, and we have found 
but one decided case where it is regarded, and that is the case of Bissell v. Morgan, 11 
Cush. 198. That case appears to have been overlooked by all the text-writers to whose 
works we have had access, except Judge Story (Story on Prom. Notes, 6th ed., § 196), 
and he erroneously classifies it with such cases as Munroe vy. Cooper, supra... « 

“Where the note is made payable to a fictitious payee, it would seem that the de- 
fendant, in order to cast upon the plaintiff the onus of proving himself to be a person 
other than the original bearer, must, unless the plaintiff himself, as he may do (1 Daniel 
Neg. Ins. 2d ed. 119), declares on the note as payable to bearer, allege and prove the 
fictitious character of the payee; for otherwise the payee may be presumed to be a real 
personage, and the plaintiff would then occupy the position of an indorsee upon whom 
this onus cannot be cast.” 


The Albany Law Journal, Albany, N. Y., March 5, 1881. 


Legal Definitions of Common Words, VIII, continued (IX.) in the num- 
ber for March 12, cites Euglish and American cases. 


Ibid., March 12, 1881. 
Enforceability of State Contracts cites American cases. 


The Virginia Law Journal, March, 1881. 
Right of Subsequent Creditors to impeach a Voluntary Convey- 
ance cites a few English and American cases. 
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STATE COURTS. 


ALABAMA. 


Contract. — Condition. — Waiver.— A stipulation in a compromise that the 
failure of one party to pay notes, which he is required to execute to the other, shall 
render the compromise inoperative, is intended for the benefit of the other party, and 
may be waived by him ; and the maker cannot claim advantage of his failure to pay the 
notes, in defence of an action by the other party. Jones v. Pullen. Supreme Court, 
December Term, 1880. — Southern Law Journal, Montgomery, Ala., February, 1881. 
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CALIFORNIA. 


Contract.— Acceptance of Deed.— Reasonable Time for Examination. 
— (Head-note.) — When four different papers, including a deed, relating to and involy- 
ing the settlement of complicated transactions concerning valuable lands, were handed 
to a party as he was about leaving on a train of cars, and one of them, not the deed, 
was partly read when the party said he understood it, took the papers, and remarked it 
was all right; but, after examining them, consulted his attorney, and some forty days 
afterwards, during which fruitless negotiations for a compromise were going on, re- 
turned three of the papers, including the deed, — Held, that, under the circumstances, 
there was no acceptance of the deed as a binding contract. The Los Angeles Immi- 
gration and Land Co-operative Association y. Phillips. Supreme Court, Jan. 21, 1881. — 
The Pacific Coast Law Journal, San Francisco, Cal , Feb. 26, 1881. 


Criminal Law.— Homicide.— An Original Assailant killing in Self- 
defence. — ( Head-note.) — Where, in case of a conviction fur murder, it appeared that 
after an altercation, from which the parties were separated, the defendant was told to 
leave, and did so; but while going off the deceased ran after him, threw him down, 
threw himself on top, and during the ensuing struggle defendant drew a knife and in- 
flicted the mortal wound ; and the court, against defendant’s objection, instructed the 
jury that to justify the killing it must appear that the danger was urgent and pressing, 
and the killing necessary to save defendant’s life or prevent great bodily harm, “ and it 
must appear also that the person killed was the assailant, and that the slayer had really 
and in good faith endeavored to decline any further struggle,” — Held, that it was not 
clear but that defendant might have been justified in the homicide, even if he had been 
the assailant in the first altercation, and that the instruction was therefore erroneous. 
The People v. Flahave. Supreme Court, Feb. 9, 1881.— The Pacific Coast Law 
Journal, San Francisco, Cal., March 5, 1881. 


Compromise of Action for Personal Injuries against several. — Satisfac- 
tion from one. — (//ead-note.) — Where A., having received personal injuries from an 
explosion at a lecture on chemistry delivered by B. before the Mechanics’ Institute, 
brought an action therefor against B., and afterwards amended his complaint by making 
the Mechanics’ Institute a party defendant ; and subsequently, in consideration of $500 
paid, executed a release to the Mechanics’ Institute, in which he acknowledged having 
“received satisfaction for the injury alleged in the complaint,” and released “all de- 
mands and claims arising from personal injuries to him or for which he brought suit,” 
&e., — Held, that the transaction constituted a satisfaction for all injuries, and that A. 
could not recover further damages from B. Uyrton v. Price. Supreme Court, Feb. 7, 
1881.— The Pacific Coast Law Journal, San Francisco, Cal., March 5, 1881. 


Criminal Law. — Homicide. — Presumption of Insanity. — (//ead-note.) — 
On a murder trial, where the court gave a part of an instruction asked by defendant to 
the effect that if at the time of the commission of the act charged his mind was so dis- 
ordered or diseased that he was incapable of distinguishing good from evil, right from 
wrong, he was irresponsile, and should be acquitted, but refused to charge that “ fur- 
ther, if the person was in this condition a short time before the commission of the act, 
the presumption is that he was insane when he committed it,” — J/e/d, that the refusal 
was correct. The People v. Smith. Supreme Court, Jan, 18, 1880 (1881 ?).— Zhe 
Pacific Coast Law Journal, San Francisco, Cal., March 5, 1881. 


Sale of Cattle pastured upon Vendor’s Land.— Delivery and Change of 
Possession at Corral. — ( Head-note.) — Where A., having cattle, which ran at large 
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with those of B., his tenant, in a pasture used by them both, made a sale to C., and in 
consummating it directed B. to drive them up into a corral, where A., B., and C. met; 
and A. said to C., “ Here are your cows that you bonght,” and C. then requested B. to 
take care of and pasture them for her, and thereupon B., agrecing to do so, turned them 
back into the pasture, — //e/d, that the delivery and change of possession were sufficient 
to protect the cattle from being afterwards seized as the property of A. Elvira 
Morgan v. J. M. Miller et al. Supreme Court, Jan. 6, 1881. — The Pacific Coast Law 
Journal, San Francisco, Cal., March 19, 1881. 


CONNECTICUT. 


Bills and Notes. — Fraudulent Representations. — Purchaser for Value. 
—Evidence of Experts. —(//ead-note.) — The maker of a negotiable note is liable 
thereon to a purchaser for value before maturity without notice of any defect, even if 
he misunderstood the legal effect of the instrument, or was induced by fraudulent rep- 
resentations to execute it; and this without regard to the question of negligence on 
his part. Where a question concerns an ordinary transaction, not involving any matter 
of science or unusual skill, it is the duty of the jury to find upon the facts proven without 
the intervention of experts. Rowland v. Fowler. Supreme Court of Errors. To appear 
in 47 Conn. 


Public Schools. — School Fund. — Bankruptcy. — Discharge as against 
State. — (Head-note.) — The State, in holding and administering the school fund, is 
acting in its sovereign capacity. A discharge in bankruptcy of a person indebted to the 
school fund as a borrower does not affect the State as creditor. State v. Shelton. Su- 
preme Court of Errors. Opinion in The Reporter, Boston, Mass., March 16, 1881. 


Evidence. — Rape. — Declaration as Part of the Res Gesta.— Upon an 
indictment for rape the testimony of the woman upon whom the offence was committed 
may be confirmed by evidence that she told the same story out of court, and this evi- 
dence is not limited to the mere fact of her having made such a statement, but may 
extend to the particulars of it. State vy. Byrne. Supreme Court of Errors. To appear 
in 47 Conn. 


Ejectment. — Ouster by Tenant in Common. — A tenant in common is ousted 
by a co-tenant when the latter will not suffer him to enter and occupy. In such case he 
can maintain ejectment. Norris v. Sullivan. Supreme Court of Errors. To appear 
in 47 Conn. 


GEORGIA. 


Will. — Construction.— Parol Testimony.— Where a will provided that the 
proceeds of certain property should be “equally divided among the legatees already 
named, share and share alike,” and certain legatees were named in two preceding items 
of the will, —it was not ambiguous, and parol testimony was not admissible to show which 
of the legatees were intended. Carson v. Searcy. Supreme Court, March 8, 1881.— 
The Macon Telegraph and Messenger, Macon, Ga., March 16, 1881. 


Negligence. — Passenger pursuing Railroad Train. — It is the duty of a rail- 
road compuny, through its agents, to give reasonable signals of the departure of its 
trains from its stations and depots; such signals as would ordinarily attract the pas- 
sengers and those interested in the movements of the cars of the railroad company. 

Should a passenger needlessly linger about a depot or station, and neglect to board a 
train, then the company as to such passenger is only bound to ordinary diligence ; and it 
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¢ would be the duty of such passenger to use caution in observing signals which might be 
‘ given by the agents of the company. 

The officers of a railroad company have the right to presume that passengers will 
only attempt to get on and off its cars at the places designated by the company for such 
purpose, and it is not the duty of the railroad company to keep the track clear for those 
who may see proper to pursue the cars while leaving a depot or station; and more 
especially would this be true as to those who pursue the cars to a point beyond that 
assigned by the company for receiving and discharging passengers. Perry v. The Central 


Railroad. Supreme Court, Feb. 25, 1881.— Zhe Macon Telegraph and Messenger, 
Macon, Ga., March 10, 1881. 


MAINE. 


Bills and Notes.— Signature by President of Corporation.— A vote of 
the directors of a corporation that the president have full power and control of its 
business authorizes him to purchase the materials to be used in its operations, and to 
borrow money for the corporation and give its note for the amount borrowed. <A note 
signed “ Belfast Foundry Company, A. B., president,” binds the corporation. Castle v. 


Belfast Foundry Co. Supreme Judicial Court. Reseript tiled March 11. — The Portland 
Press, Portland, Me., March 12, 1881. 


Nuisance. — Burial-ground. — A burial-ground which does not affect the phys- 
ical health of the occupants of a dwelling-house near which it is located, nor their olfac- 
tories, by any effluvia from the graves, is not in law a nuisance. The human contents 
of graves cannot offend the senses in a legal point of view. To become a nuisance, the 
graves or their contents must be such in their effect as naturally to interfere with the 
ordinary comfort, physically, of human existence, and the inconvenience must be some- 
thing more than fancy, delicacy, or fastidiousness. Monk vy. Packard. Supreme Judicial 
Court. — The Reporter, Boston, Mass., March 16, 1881. 


Statute of Limitations.— New but Conditional Promise.— When a new 
promise is relied on to take a debt out of the operation of the Statute of Limitations, and 
the new promise is a conditional one, the plaintiff cannot recover unless he proves per- 
formance of the condition. Thus a promise to pay “as soon as I can, or am able,” will 
not take a case out of the statute, except upon proof of performance of the condition. 
Mattocks vy. Chadwick. Supreme Judicial Court. To appear in 71 Me. 


Foreign Assignment not valid against Resident. — Creditors. — Comity 
as to Non-residents. — Estoppel of Residents. — ( Head-note.) — An assignment 
for the benefit of creditors made in another State will be enforced against a non-resident 
creditor, upon principles of comity. 

Foreign assignments will not be enforced against citizens of a State, and such a dis- 
crimination is not in violation of the provision of the Federal Constitution declaring 
that citizens of each State shall be entitled to all privileges and immunities of citizens of 
the several States. 

Any creditor who has assented to an assignment for the benefit of creditors in another 
State, and who received benefits thereunder, is estopped from avoiding the assignment in 
a domestic jurisdiction. Chaffee v. Fourth Nat. Bank of New York. Supreme Judicial 
Court. Opinion in The Reporter, Boston, Mass., March 2, 1881. 


Negligence.— Collision on Highway at Night.— Evidence.— Reputa- 
tion for Negligence.— Action for damages caused by a collision on a highway at 
night. Held,a man may travel in the middle or on either side of the road, when no 
person is passing or about to pass in an opposite direction; and in this case the accident 
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arising out of the darkness, no neglect being shown on either side, the plaintiff cannot 
recover. The reputation of the driver of defendant’s team for negligence is not admis- 
sible. “ It mattered not how negligent he may have been in the past, if at the time of 
the collision there was no negligence or want of care.” Dunham vy. Rackliff. Supreme 
Judicial Court. To appear in 71 Me. 


Wills. — Construction. — Life-estate.— Remainder. — Testator left his estate 
to his wife, during her life, to hold and use it “ the same as if absolutely hers ;” but 
to be divided at her death equally amongst the testator’s surviving brothers and sisters. 
He added : “I wish it distinctly understood that I place no restriction upon my said wife 
in regard to her use of my said estate, desiring and intending that she shall use and ex- 
pend every dollar of the same, if necessary, for her care, comfort, or support.” Held, 
that the will secures to the surviving brothers and sisters of the testator all the estate 
left at death of the widow. Hall v. Otis. Supreme Judicial Court. To appear in 
71 Me. 


MARYLAND. 


Will.— Charge on Real Estate.—Intention.— Annuities and legacies, 
whether payable by an executor or devisee, are not to be considered charges upon real 
estate unless the intention of the testator so to charge them is either expressly declared 
or fairly to be inferred from the will. 

Liens by implication are not favored by law; they tend to fetter the alienation of 
property, and from their obscurity and uncertainty in many cases operate as great hard- 
ships, especially against land in the hands of bona fide purchasers. 

The intention to charge ought not to be one of conjecture or mere probability, and is 
not to be inferred solely from the fact that the land is devised to the person who is 
directed to pay the annuity. 

In such case, by accepting the devise, the devisee becomes personally liable for the pay- 
ment of the annuity. It isacharge on him in respect of the land devised, and not a 
charge on the land itself. Owens v, Claytor. Court of Appeals. October Term, 1880. 
— Maryland Law Record, Baltimore, Md., April 2, 1881. 


and Divorce.— Jurisdiction.— Prohibiting Non-residents 
from marrying again.— The jurisdiction of a State to determine the matrimonial 
status of its own citizens when married to persons residing in other States is limited in 
its exercise to the dissolution of the marriage. A decree of divorce a vinculo, which goes 
further, and prohibits a non-resident defendant (who has not voluntarily appeared in 
the cause) from marrying again, is in this respect a decree in personam affecting the 
rights of a person beyond the jurisdiction of the court, and to that extent void. Garner 
v. Garner. Court of Appeals. October Term, 1880.— Maryland Law Record, Baltimore, 
Md., April 2, 1881. 


MASSACHUSETTS. 


Life Insurance.—In Favor of Wife.— Wife's Creditors. — Construction 
of Statute as to Equity of Children. — Bill in equity to obtain money payable 
under a policy of insurance to the wife of the assured. A., at the time of his death, 
held a policy of insurance in the defendant company upon his life, payable to his wife. 
There were four minor children of assured. The plaintiff, a creditor of the wife, sought 
to recover the amount due from the insurance company. On the part of the defendant 
it was contended that, under Gen. Stat. c. 58, § 62, providing that such a policy “ shall 
inure to her separate use and benefit and that of her children, independently of her 
husband or his creditors,” the policy was an irrevocable settlement by the assured for 
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the benefit of his family, which was independent both of his creditors and himself, and 
that his wife could not make an assignment of it to defeat the rights of her children, 
Held, that the entire equitable interest in the policy was in the wife. Norris v. Mass. 
Mut. Life Ins. Co. et als. Supreme Judicial Court. Rescript filed Feb, 27, 1881. — 
Boston Daily Advertiser, Boston, Mass., Feb. 28, 1881. 


Foreign Judgment. —Jurisdiction.— The record of a judgment in Maine is 
only prima facie evidence of the jurisdiction of the court there over the defendants ; and 
the record showing that they resided in this Commonwealth when sued, and were not 
served with process in Maine, it is open to them to prove that they did not appear, in 
person or by attorney, in the action in which the judgment was rendered. Wright v. 
Andrews. Supreme Judicial Court. January, 1881. Opinion in The Mass. Law 
Reporter, Boston, Mass., March 23, 1881. 


Evidence. — Slander. — Conversation as Part of the Res Gesta.— Action 
of Tort for Slander.— The plaintiff called a witness, who testified to the slanderous 
words spoken by the defendant of the plaintiff. On cross-examination, the witness was 
asked if the plaintiff had not called the defendant a thief and a liar, and told the witness that 
the defendant was stealing from the company which employed him, and if the witness did 
not communicate what the plaintiff said to the defendant at the time the words declared 
on were spoken. Held, that the defendant had the right to put in evidence the whole of 
the conversation. The part which followed, as well as the part which preceded the 
slanderous words, would tend to illustrate their character and the intent and spirit with 
which they were used. The plaintiff could not select merely the slanderous words 
relied on and exclude the other parts of the conversation which might be explanatory 
of them. Walker v. Flynn. Supreme Judicial Court. January, 1881. Opinion in 
The Mass. Law Reporter, Bostov, Mass., March 23, 1881. 


Conversion.— Trade Fixtures of Tenant at Will. — The defendant claimed 
title to certain trade fixtures which had been attached to his land by his tenant. 
The plaintiff, after receiving notice as tenant at will to quit the premises, attempted 
to remove the fixtures, and was forbidden by the defendant’s agent. He demanded 
the property, and was told that he would not be allowed to remove it. Held, that 
this was evidence of a conversion proper to be submitted to the jury under proper 
instructions. Korbe vy. Barbour. Supreme Judicial Court. January, 1881. — The 
Mass. Law Reporter, Boston, Mass., March 30, 1881. 


Embezzlement. — Broker as Agent to buy “Stocks on Margin.” — When 
a man gives an order to a broker “to buy stocks on margin,” he employs the broker to 
act for him and in his interest; the broker has no right to put himself in a position 
antagonistic to the interests of his employer; he cannot make himself both buyer and 
seller, and any custom to this effect, unknown to the employer, is against public policy 


and illegal. Commonwealth vy. Cooper. Supreme Judicial Court. Rescript filed Febru- 
ary 17. — Boston Daily Advertiser, Feb. 18, 1881. 


Contributory Negligence.— The plaintiff, a boy seven years old, while sitting 
on the sidewalk playing with the dirt, was run over by the defendant’s team. The street 
was forty feet wide, in a remote part of the city, and there was no defined sidewalk in 
the street, and the whole street was used alike by teams and foot-passengers. Held, 
that it was not contributory negligence in the plaintiff to sit upon the street. Murphy 
v. Roche. Supreme Judicial Court. Rescript filed February 23.— Boston Daily Adver- 
tiser, Boston, Mass., Feb. 24, 1881. 
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RHODE ISLAND. 


Pledgee of Mortgage Notes. — Neglect to collect Interest, and Neglect 
to collect Principal by Power of Sale.— (Head-note.) — The pledge eof promis- 
sory notes bearing interest secured by mortgage is liable to the amount of the interest 
lost, if from neglect he fails to collect it. But he is not liable for the loss of the prin- 
cipal by reason of a depreciation of the property mortgaged, upon a failure to enforce a 
power of sale upon default on the interest. Whiten v. Paul. Supreme Court. Opinion 
in The Reporter, Boston, Mass., March 2, 1881. 


Municipal Corporation. — Ordinance. — Penalty. — Contract. — Ultra 
Vires.— Every municipal corporation has, as such, the power to make ordinances or 
by-laws, but not to supplement such ordinances with the sanction of a penalty. For this 
special legislative authority is required. One who contracts with a municipal corpora- 
tion or its officers is bound at his own peril to know the limits of municipal power, or 
of the officer’s authority. Farnsworth v. Pawtucket. Supreme Court. — The Reporter, 
Boston, Mass., March 9, 1881. 


TENNESSEE. 


Mortgage. — Bond for Title.— Payment of other than Purchase-money. 
— Where a bond for title recites that a deed will be made to certain lands upon the 
payment of a note therein specified, but which was not given for the purchase-money, 
it constitutes a lien on such lands. Settle v. Roberts. Supreme Court. December 
Term, 1880.— Southern Law Journal, Montgomery, Ala., February, 1881. 


Executor and Administrator.— Advancement to Children. — Grand- 


child benefited. — Land was given by a father to his daughter, who died during his 
lifetime, leaving a son as her heir. ‘On a bill filed to charge several children of the 
donee for advancements made to them, it was held that the grandson could not be 
charged with property advanced to his mother. Rains v. Hays. Supreme Court. Decem- 
ber Term, 1880. — Southern Law Journal, Montgomery, Ala., February, 1881. 


ENGLAND. 


Contract.— Sale of Machines for Particular Purpose.— Failure to Ac- 
complish. — Action for Price. — The plaintiffs sued the defendants for the price of 
one of their patent gas-machines supplied by them to the defendants, who were trades- 
men, and who had written to the plaintiffs to order one of their machines, saying that it 
was for the purpose of lighting the house of W., a customer of the defendants, asking 
them to go down and put it up, and telling them they could get all particulars about the 
house from their (the defendants’) foreman. The defence was that the machine was not 
reasonably fit for the purpose. It was proved at the trial that the machine failed to light 
the house ; apparently not sending the gas a sufficient distance. Held, that the order 
was given for an undescribed and unascertained thing, stated to be for a particular pur- 
pose, and that the manufacturer could not sue for the price unless it answered the purpose 
for which it was supplied. Wright vy. Cotton. Court of Appeal. Feb. 19, 1881. — The 
Law Times, London, Feb. 26, 1881. 


Parol Evidence to prove Parties to a Written Agreement. — Where from 
the heading of and the subject-matter dealt with by an agreement it would seem to have 
been made with a company, and from the words of agreement and the signatures it would 
seem to have been made with directors of the company personally, in an action against 
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the directors personally upon the agreement, parol evidence is admissible to show either 
that the agreement was or that it was not with them personally. AfcCollin v. Gilpin. 
Court of Appeal. Feb. 22, 1881.— The Law Times, London, Feb. 26, 1881. 


Will.— Duty of Solicitor.— Legacy to Solicitor’s Wife. — Reduction 
into Possession. — This was a summons by Mary Birchall in an administration suit 
claiming to be entitled as against the estate of her husband, Thomas Birchall, to a sum 
of £45,000. The £45,000 was given by the will of the Reverend Richard Rothwell, the 
uncle of Mrs. Birchall, to “ Mary Birchall, the wife of Thomas Birchall.” The will of 
Mr. Rothwell was prepared by Thomas Birchall, who was the confidential solicitor and 
agent of Mr. Rothwell, and he was appointed sole trustee and executor. Mr. Rothwell 
died in April, 1863, and shortly afterwards Thomas Birchall made a will, which he gave 
into the possession of his wife, and by that will he left to her all his property with some 
exceptions. But in 1875 he made another will, by which he left all his property, which 
comprised the £45,000 given by the will of Richard Rothwell, to trustees upon trust to 
pay thereout an annuity of £400 to his wife, and the rest of his property was given for 
the benefit of Miss Hindle, with whom he resided in a separate establishment, and of his 
two illegitimate ch&dren, the offspring of a woman since deceased. Mrs. Birchall now 
claimed the £45,000, on the ground that it was the duty of Thomas Birchall to have in- 
formed Mr. Rothwell that the money by being left to his wife without any restriction 
became his property, and he was therefore in the position of trustee for her ; and that it 
was his duty to his wife to have protected her interest by preparing the will so as to leave 
it to her separate use. Mrs. Birchall claimed in the alternative that if she was not en- 
titled to the whole £45,000, she was at any rate entitled to a sum of £12,000 London & 
North Western stock, and £5,000 secured upon mortgage, neither of which sums had been 
reduced into possession by her husband. The £12,000 railway stock had been pur- 
chased in the name of Thomas Birchall by Mr. Rothwell, and was still standing in his 
name. The mortgage of £5,000 still stood in the name of the original mortgagee, and 
had not been transferred into the name of Mr. Birchall. The dividends upon both sums 
had been received by Thomas Birchall up to his death, which took place in 1878. Held, 
that the Vice-Chancellor was of opinion that although Thomas Birchall was greatly to 
blame in preparing Mr. Rothwell’s will in favor of himself, still there being no evidence 
of what passed between him and Mr, Rothwell, and it being not improbable that the 
testator having implicit confidence in Birchall had considered it the same thing whether 
he left the money to the separate use of his niece, or to her and her husband, it was im- 
possible for Mrs. Birchall to support her claim for the whole amount. But his Lordship 
was of opinion that T. Birchall, by only receiving the dividends upon the two sums of 
£12,000 and £5,000, in his character of executor, had not reduced them into possession 
during his life, and that his wife was now entitled to claim those sums as a charge upon 
Birchall’s estate. Wilson v. Birchall, Ch. D. Feb. 15, 1881.— The Weekly Notes, Lon- 
don, Feb, 26, 1881; The Law Journal, London, Notes of Cases, vol. xvi. p. 23. 
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